AGENDA ITEM 7

STAFF REPORT

TYPE MEETING:

SUBMITTED BY:

APPROVED BY:
(Chief)

APPROVED BY:
(Asst. GM):

SUBJECT:

Regular Board MEETING DATE:  November 4, 2009
David Charles’ [/~ . W.0./G.F. NO: aa000- DIV.NO. &
Public Services Manager 141000

Rod Posaddﬁglééh

Chief, Engineering

Manny Magaﬁ&)ﬁf»t ]
Assistant Genera%f§ggg§ér, Engineering and Operations

Request to Approve Agreement with New Cingular Wireless PCS,

LLC, a Delaware Limited Liability Company, for the
installation of a Communications Facility at the 1200-1
Reservoir Site

GENERAL MANAGER'S RECOMMENDATION:

That the Otay Water District (District) Board of Directors
(Board) authorizes the General Manager to execute an agreement
with New Cingular Wireless PCS, LLC, a Delaware Limited
Liability Company (New Cingular) for the installation of a
communications facility at the 1200-1 Reservoir Site (see
Exhibit A for project location).

COMMITTEE ACTION:

See Attachment A.

PURPOSE:

To obtain Board approval authorizing the General Manager to
execute an agreement (see Attachment B) with New Cingular that
allows the installation of a communications facility at the
1200-1 Reservoir Site. The agreement will grant New Cingular
the right to use approximately 465 square feet of leased area
and trench easements of right-of-way for access and power for
the communications facility.




ANALYSIS:

New Cingular will be the third cellular provider locating its
facilities on the 1200-1 Reservoir Site. Currently, Verizon and
Cricket are the other cellular providers at this location. New
Cingular is proposing to construct, operate, and maintain an
unmanned wireless communications facility consisting of twelve
(12) panel antennas facade mounted to the side of the existing
34" high water tank. Four (4) ground-mounted BTS radio
equipment cabinets shall be enclosed in a 26' (L) x 12'-4" (W) x
9' (H) tan concrete block enclosure to screen the equipment. The
overall lease area shall comprise approximately 465 square feet.
The facility shall have its own SDG&E electrical service/meter
and connection to land-line telephone service.

The District will receive copies of construction drawings, all
permits, and approvals by local regulatory agencies prior to
granting permission to start construction. Staff agrees with
the design concept for the proposed facility construction.

FISCAL IMPACT: <~
7

The District will receive $3,175 per month in rent effective
upon execution of the lease agreement for a period of five
years, subject to an annual inflation adjustment of 4 percent.
The tenant will have the option to extend the term for three
additional five-year periods. Two additional five-year
extensions may be granted at the District's discretion. At the
beginning of each extension term, the District may choose to
adjust the annual rent, effective the first vyear of each
extension term by 4 percent or the preceding five year average
of the San Diego Metropolitan CPI, whichever is higher.

An initial $2,000 payment toward the District's non-refundable
administrative fee of $6,500 has been paid to reimburse the
District for staff time to supervise and assist in conducting an
investigation of the proposed premises, site selection,
planning, and design, including legal expenses; this fee isg
separate from rent. The remaining balance of $4,500 will be due
and payable upon execution of this agreement by both parties to
reimburse the District for administrative expenses and costs
related to District's supervision and assistance with
construction phases of the project.

LEGAL IMPACT:

The form of agreement has been reviewed by District counsel.




STRATEGIC GOAL:

This item is in line with the District's strategic focus areas:
Community, Governance, and Financial Health.

I ot

General Manager

P:\WORKING\CELLULAR LEASE FILE\STAFF REPORTsS\BD 11~04-09, Staff Report, New Cingular @ 1200-1 Res, (DC-RP).doc
DTC/RP:Jf
Attachments: Exhibit A

Attachment A
Attachment B

QA/QC Approved:

Name : ﬂﬂ%/ Q@/ Date: _/O - i‘/'ZC@C}'
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OTAY WATER DISTRICT
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ATTACHMENT A

SUBJECT/PROJECT: | Request to Approve Agreement with New Cingular Wireless
aa000- PCS, LLC, a Delaware Limited Liability Company, for the
141000

installation of a Communications Facility at the 1200-1
Reservoir Site ’

COMMITTEE ACTION:

The Finance, Administration, and Communications Committee
reviewed this item at a meeting held on October 19, 2009. The
Committee supported Staff's recommendation.

NOTE :

The "Committee Action" is written in anticipation of the
Committee moving the item forward for Board approval. This
report will be sent to the Board as a Committee approved item,
or modified to reflect any discussion or changes as directed
from the Committee prior to presentation to the full Board.




ATTACHMENT B

SUBJECT/PROJECT: | Request to Approve Agreement with New Cingular Wireless
aa000- PCS, LLC, a Delaware Limited Liability Company, for the
1d1000

installation of a Communications Facility at the 1200-1
Reservoir Site

See attached lease agreement.




AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC, A DELAWARE LIMITED
LIABILITY COMPANY AND OTAY WATER
DISTRICT TO LOCATE A COMMUNICATIONS
FACILITY AT OTAY’S 1200-1 RESERVOIR SITE

This Agreement (“Lease™) is entered into and effective on the date specified in the
signature page (the “Commencement Date”), by and between the Otay Water District, a
municipal water district organized and operated pursuant to the Water Code Section 71000, et

seq. (“Otay”), and New Cingular Wireless PCS, LLC, a Delaware limited liability company

(“Tenant”). Any special terms or conditions agreed to by Otay and Tenant will be set forth on

Exhibit A.

RECITALS

A. Otay owns a site on which it has constructed water facilities known as the

“1200-1 Reservoir Site,” as depicted on Attachment A to Exhibit B (the “Reservoir Site”).

B. Tenant has requested Otay to allow it to locate a communications facility and

transmitting and receiving antennas at the Reservoir Site.

AGREEMENT

For good and valuable consideration, the receipt and sufficiency of which is hereby

acknowledged, Otay and Tenant agree as follows:

1. Premises. Otay owns the real property described in Attachment B to Exhibit B

(the “Property”). Otay agrees to lease to Tenant, for the installation of an antenna and related

telecommunications equipmeht, approximately 465 square feet of real property within the

Property, as more particularly described on Attachment C to Exhibit B (the “Premises”). A

depiction of the Property and the Premises is attached hereto as Attachment D to Exhibit B.
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2. Grant of Non-Exclusive Trench Easement(s). Otay has also agreed to grant a

temporary non-exclusive easement to Tenant for certain portions of the Property, as legally
described in Exhibit C to this Lease (the “Easement”), for the purpose of trenching and
installation of the necessary utilities to operate Tenant’s equipment. It is expressly agreed that
any such Easement shall run concurrent with this Lease. Tenant agrees and understands that if
the Lease is terminated or ceases to exist for any reason, the Easement shall not have any force
or effect. Tenant agrees to return and maintain all porﬁons of land subject to the Easement that
are disturbed in connection with the installation, connection, maintenance, repair, access or any
other Tenant activity, to their original condition at Tenant’s sole cost and expense.

This easement shall be non-exclusive. Otay, or any other tenant of Otay may utilize the
casement area for similar purposes or for any other purpose which does not interfere with
Tenant’s uses. Otay shall provide Tenant with advance notice of any intention to use the

temporary easement area by Otay or any current or future tenant of Otay.

3. Use of the Premises. The Premises may be used by Tenant only for the purpose
of installing, constructing, housing, operating, maintaining and repairing telecommunication
equipment, including appurtenant antennae and electronic equipment, as further described and
conditioned in this Agreement (collectively, the “Facilities”), for the lawful provision of
communication services. Tenant may not sublease or sublicense any use or space of the
Premises or the Facilities thereon except as otherwise provided in Paragraph 12, below.

4. Access. Otay shall provide access to Tenant, Tenant’s employees, agents,
contractors and subcontractors to the Premises 24 hours a day, seven days a week, at no charge
to Tenant. Otay hereby grants to Tenant such rights of ingress and egress over the Property as
may be necessary and consistent with the authorized use of the Premises as outlined by Otay

Operations. Subject to Otay’s reasonable rules, Otay shall permit Tenant’s employees, agents,
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contractors, subcontractors and invitees to park vehicles on the Property as necessary and
consistent with the authorized use of the Premises. Otay shall, at its expense, maintain all access
roadways or driveways from the nearest public roadway to the Premises in a manner reasonably
sufficient to allow access. In addition, Tenant shall obtain such permits, licenses or easements,
from the owners of property adjoining the leased premises, as may be necessary for Tenant to
have access to and from the leased Premises and also for access to utilities. Tenant shall provide
copies of these documents to Otay prior to the start of cdnstruction.

5. Term. The term of this Lease shall be five (5) years (the “Initial Term”),
commencing on the Commencement Date. Tenant shall have the right to extend the term of the
Lease for three (3) additional terms of five (5) years each by giving Otay written notice of its
intention to do so at least 120 days prior to the date that the then current term would otherwise
end (each, an “Extension Term”). In addition, Tenant may request, in writing, two additional
extensions of five (5) years each, which Otay may grant or deny at its sole discretion (each, an
“Additional Term” and together with the Initial Term and Extension Term, or individually, as the
context requires, the “Term™). Each such request shall be made in writing no less than 120 days

prior to the expiration of the then current Extension Term or Additional Term, as applicable.

6. Administrative Fee. Tenant, prior to entering on Otay Property to conduct its

investigation of the Premises, shall provide Otay with a non-refundable administrative fee in the

amount of TWO THOUSAND DOLLARS AND NO CENTS ($2,000.00). Thisb fee will defray
Otay’s administrative expenses and costs related to the supervision and assistance for entering on
Otay Property to conduct investigation of the proposed Premises, site selection, planning, and
design, including legal expenses.

Additionally, upon final execution of the Agreement by both parties, Tenant shall provide

Otay with a non-refundable administrative fee in the amount of FOUR THOUSAND FIVE
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HUNDRED DOLLARS AND NO CENTS ($4,500.00). This second administrative fee shall be
used to defray Otay’s administrative expenses and costs related to Otay’s supervision and
assistance with construction phases of the project. These administrative fees shall not be
considered rent or part of the rental installment.

7. Rent. Beginning on the Commencement Date, Tenant shall pay Otay as rent the
sum of $3,175 per month payable on the first day of each month in advance. If the
Commencement Date is other than the first day of the éalendar month, the rate shall be prorated
for the first month of the Initial Term.

The rent shall be increased on each calendar anniversary of the Commencement
Date at a rate of four percent (4%) per annum. However, at the beginning of each Extension
Term or Additional Term, if any, Otay may, at its sole and absolute discretion, choose to adjust
the annual rent, effective on the first year of said Extension Term or Additional Term, by an
amount equal to the greater of: (i) four percent (4%); or (ii) the amount necessary to ensure that
the rent equals the amount it would have been if each annual increase during the previous Term
had been calculated based on the average percéntage increases in the consumer price index
published by the United States Department of Labor, Bureau of Labor Statistics (1982-1984 =
100) (the “CPI”) for “All Items — All Urban Consumers” for the San Diego Metropolitan
Statistical Area for the immediately preceding 5 year period. If the publication of the Consumer
Price Index is discontinued, or if the Consumer Price Index is altered in some material manner,
including changing the name of thé index, the geographic area covered, the consumers or
workers so included, or the base year, the Parties must use their reasonable best efforts to agree
on a substitute index or procedure that reasonably reflects and monitors consumer prices. After
such an adjustment, the rent shall increase at a rate of four percent (4%) per annum fof the rest of

the applicable Extension Term or Additional Term, if any. Otay shall also have the discretion to
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adjust the base rent to then current market rent in the Additional Term if said market rent is
greater than the CP1 increase provided for in the above formula. The “then current market rent”
shall be defined as the most recent rent transaction entered into by Otay with other similar

tenants for the same or similar purposes.

8. Environmental. Otay represents that to the best of its knowledge the Premises

have not been used for the generation, storage, treatment or disposal of hazardous materials other
than those materials normally used by Otay for the freatment of water and that there is no
hazardous waste on the Premises. Notwithstanding any other provision of this Lease, Tenant
relies upon the representations stated herein as a material inducement for entering into this
Lease. Tenant shall not bring any hazardous materials onto the Premises except for those
contained in its back-up power facilities (e.g. lead-acid batteries and diesel fuel) and properly
stored, reasonable quantities of common materials used in telecommunicat_ions operations (e.g.
cleaning solvents). Tenant shall handle, store and dispose of all hazardous materials it brings
onto the Premises in accordance with all federal, state and local laws and regulations (“Laws”).
“Hazardous materials” means any substance, chemical, pollutant or waste that is presently
identified as hazardous, toxic or dangerous under any applicable federal, state or local law or
regulation and specifically includes, but is not limited to asbestos and asbestos containing

materials, polychlorinated biphenyl’s (PCBs) and petroleum or other fuels (including crude oil or

any fraction or derivative thereof).

9. Installation and Maintenance of Facilities. Tenant is authorized to install,
maintain and operate on the Premises only the Facilities described and depicted on Attachment A
to Exhibit D; provided that all permits and zoning approvals shall have been obtained by Tenant.

a. Installation of the Facilities. Tenant’s design and installation of all

portions of the Facilities shall be done according to plans approved by Otay, and such approval
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shall not be unreasonably withheld. The Tenant shall be responsible for painting its antennae
and/or equipment to match Otay’s facility. Otay will provide Tenant with specifications
regarding paint type, color and application method to accomplish this requirement.

Painting/coating submittals shall be provided to Otay by the Tenant prior to receiving permission
| to begin painting. Otay may specify a camouflage design if appropriate. These camouflage
designs may include but are not limited to palm trees, pine trees and flag poles.

b. Record Drawings. Within thiﬁy (30) days after completion of the
Facilities, Tenant shall provide Otay with “record” drawings of Facilities showing and
identifying all the equipment and improvements installed on the Premises. Said drawings shall
be accompanied by a complete and detailed inventory of all equipment, personal property and
antennae located on the Premises and any such property of Tenant located in the Easement. No
property of Tenant other than such identified property shall be located on the Premises or the
Property at any time.

C. Alterations. Tenant shall not alter or change its facilities in a material
manner without the prior approval of Otay, such approval not to be unreasonably withheld.
“Material” refers to any physical change that could affect the building or its appearance or any
change that could disrupt Otay’s workplace or communications. All of Tenant’s construction
and installation work shall be performed at Tenant’s sole cost and expense in a good and
workmanlike manner. Tenant shall have the right to remove all facilities it installs at its sole
expense on or before the expiration or termination of this Lease.

d. Improvements to Facilities / Additional Space. If, at any time during the
Term, Tenant requests permission from Otay to add improvements requiring construction to its
then existing Facilities, the then current Administrative Fees shall be payable to Otay for

reimbursement for staff time to process the new request, construction inspection and monitoring
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during construction. If the requested Tenant improvements include additional lease space, a new
lease agreement for the additional lease space must be executed prior to start of construction and
Tenant shall pay the Administrative Fees then in effect, and shall comply with Otay’s
requirements then in effect. The administrative fees for the additional lease space shall be in
addition to, and shall not replace the administrative fees for improvements requiring construction
to the Facilities.

e. Permits and Compliance with Applicable Laws. Prior to commencing any
construction or improvements, and from time to time, as applicable, Tenant agrees to obtain all
necessary approvals for its communications operations and for the Facilities and to operate and
maintain the same, at all times in accordance with all applicable laws, rules and regulations.

1. Prior to commencing construction, Tenant shall deliver to Otay
copies of all executed licenses, approvals and permits required by local, state or
federal agency in connection with the Facilities, which permits shall be attached

hereto as Attachment B to Exhibit D.

il. From time to time, as required by law or regulation in connection
with the normal operation of the Facilities or as needed due to improvements or
alterations to the same, Tenant shall provide Otay with copies of updated permits,
licenses and/or approvals. Tenant shall provide written evidence, satisfactory to
Otay of all FCC approvals and other governmental permits and approvals,
including but not limited to compliance with FCC Electromagnetic Radiation
Guidelines.

iil. Otay agrees, at no expense to Otay, to cooperate with Tenant in

making application for and obtaining all licenses, permits and any and all
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necessary approvals that may be required for Tenant’s intended use of the

Premises.

f. Utilities. Tenant shall be authorized to install utilities for the Premises and
the Facilities at Tenant’s expense and to improve the present utilities on or near the Premises
(including, but not limited to the installation of an emergency back-up power) subject to Otay’s
approval of the location, which approval shall not be unreasonably withheld. Tenant shall fully
and promptly pay for all utilities furnished to the‘ Premises for the use, operation and
maintenance of Tenant’s facilities.

g. Repair of Otay’s Improvements.  Any damage done to Otay’s
improvement on the property during installation and/or during operations caused by Tenant or in
connection with installation operation shall be repaired or replaced immediately at Tenant’s
expense and to Otay’s reasonable satisfaction. In connection with the installation and operation
of the antennae facilities, Tenant shall not locate or attach any antennae or other equipment to
Otay’s facilities without the prior written approval of Otay. Tenant shall pay all costs and
expenses in relation to maintaining the integrity of Otay’s facilities in connection with Tenant’s
installation and operation of the antennae facilities.

h. Maintenance and Repair. At all time during the Term, Tenant shall
maintain the Premises and the Facilities in a manner acceptable to Otay. Tenants use of its
facilities shall not interfere with Otay’s operation of its improvements.

1. Liens. Tenant shall not encumber or allow the Premises or the Property to
be encumbered in any manner other than as expressly authorized herein.

j. Security. Tenant recognizes and agrees that the Premises and the
Reservoir Site are a sensitive area. Tenant agrees to provide for the proper supervision of all

Tenant personnel assigned to enter and do work at the Premises. Tenant also agrees to, at its
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own cost and expense, comply with any and all security measures instituted by Otay from time to

time.

10.  Maintenance and Repair of Otay’s Improvements. At any time during the Term,
or while this Lease remains ivn effect, Otay may, at its option and upon written notice to Tenant,
remove or cause Tenant to remove all or any portion of its Facilities at Tenant’s expense, in
order for Otay to paint, repair, or make replacements to its improvements on the Premises (the
“Maintenance Work™), as deemed necessary by Otay in .its sole discretion. Tenant agrees to fully
cooperate with Otay’s efforts in connection with any Maintenance Work, including removing
and re-installing any portion of the Facilities identified by Otay to be removed.
a. Temporary Facilities. During the course of the Maintenance Work,
Tenant may install temporary antennae, at Tenant’s expense, on the leased Premises subject to
Otay’s approval of the location. Once the Maintenance Work is completed by Otay, Tenant
agrees to promptly dismantle any temporary facilities and to relocate the facilities to their
original location or to any other location approved by Otay, as appropriate. All work related to
the removal of any portion of the Facilities, installation of temporary facilities, dismantling,
relocation to their original location and any related work, shall be done at Tenant’s sole cost and
expense and in good and workmanlike manner.
| b. Repair of damage. Tenant shall repair any damage caused by Tenant in
connection with the installation, maintenance, operation or removal of any temporary facilities or
the Facilities.
c. Otay’s option to remove temporary facilities. If any temporary antennae is
not removed within thirty (30) days from the date the Maintenance Work is completed, Otay will

have the right to remove the temporary antennae and charge Tenant for such costs.
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d. Painting of the Facilities. If the Maintenance Work includes the painting
of Otay’s improvements, the Tenant shall be responsible for repainting its antennas and/or
equipment to match Otay’s facility. Otay will provide specifications regarding paint type, color

and application method to the Tenant to accomplish this requirement. The Tenant will be
required to provide painting/coating submittals to Otay prior to receiving permission to begin
painting.

1%, Co-Location. Tenant agrees that Ofay may enter into leases with other
communication carriers, wireless communications carriers and other utilities for use of any
portion of the “Reservoir Site” as long as said leases do not result in unreasonable interference
with Tenant’s use of the Premises. Tenant will reasonably cooperate with Otay’s efforts in this
regard including, at Otay’s request, the relocation of, or changes to, the Facilities; provided that |
any alterations or relocation needed, at Otay’s sole discretion, to accommodate the new lessee

shall be performed at the expense of Otay or the new lessee.

12. Subleasing/Encumbrance. Tenant may not sub-lease or sub-license or otherwise

encumber the Premises or any portion of the Facilities without Otay’s prior written consent,
which may be granted or denied at Otay’s sole discretion. Any sub-lease or other encumbrance
will require an amendment to this Lease and shall specify the terms and conditions for the sub-

lease or other encumbrance.

13. Condition of the Property at Expiration or Termination. Upon the expiration or

termination of this Lease as herein provided, Tenant shall surrender the Premises, and any
Easements granted by Otay in connection with this Lease, to Otay in good and broom-clean
condition, with all portions of the Facilities, including but not limited to equipment, supplies,
buried conduits, and structures removed along with subterranean foundations to a depth of three

feet below grade; or as otherwise agreed to by Otay in writing,
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14.  Interference. Tenant shall not use, nor shall Tenant permit its agents or invitees to
use any portion of the Premises in a manner which interferes with Otay’s use of the Reservoir
Site for it’s intended purpose including communications facilities relating to Otay’s operation

such as telemetry/radio communications or any other pre-existing communications facilities.
This would not apply to interference with a tenant of Otay whose use did not “pre-exist” this
lease; except as agreed to by Tenant in connection with the co-location of any subsequent
tenant’s facilities. If Tenant’s operation in any way interferes with Otay’s telemetry/radio
facilities, Tenant will have five (5) business days to correct the problem after notice from Otay.
Tenant acknowledges that continuing interference will cause irreparable injury to Otay and,
therefore, Otay will have the right to terminate the Lease immediately upon notice to Tenant.

15.  Taxes. During the term of this Lease, Tenant shall pay before delinquency all
taxes, assessments, license fees, and any other charge of any type whatsoever that are levied,
assessed, charged, or imposed on or against Tenant’s personal property installed or located in or
on the leased premises and that become payable during the term of this Lease.

16.  Termination.

(a) This Lease may be terminated by Tenant without further liability if:

1) Tenant delivers to Otay 30-day written notice at any time prior to the
Commencement Date, for any reason or no reason;

(i)  Tenant gives Otay six months notice when Tenant determines at any time

after the Commencement Date that any governmental or non-governmental license, permit,

consent, approval, easement or restriction waiver that is necessary to enable Tenant to install or

operate Tenant’s facility cannot be obtained or renewed at reasonable expense or in reasonable

time period.
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(iii) Tenant determines at any time after the Commencement Date that the
Premises are not appropriate or suitable for its operations for economic, environmental or
technological reasons, including without limitation, any ruling or directive of the FCC or other
governmental or regulatory agency, or problems with signal strength or interference not
encompassed by subsection (iv) below; provided that the right to terminate under this subsection
(iii) is exercisable only if Tenant pays Otay, as a termination fee, the lesser of twelve monthly
installments of annual rent or the balance of the rent dué for the remaining term of this Lease;
(iv)  Otay commits a default under this Lease and fails to cure such default
within a 30-day notice period, provided that if the period to diligently cure takes longer than 30
days and Otay commences to cure the default within the 30-day notice period, then Otay shall
have such additional time as shall be reasonably necessary to diligently effect a complete cure;
(V) The Premises are totally or partially destroyed by fire or other casualty so
as to hinder Tenant’s normal operations and Otay does not provide to Tenant within ten (10)
| days after the casualty occurs a suitable temporary relocation site for Tenant’s facility pending
repair and restoration of the Premises.
(b) This Lease may be terminated by Otay without further liability if:

(1) Tenant commits a default under this Lease and fails to cure such default as

provided under paragraph 17, below.
17.  Default.
a. Event of Default. The parties covenant and agree that a default or breach

of this Lease (an “Event of Default”) shall occur and be deemed to exist if, after notice and

opportunity to cure as provided below:

(1) Tenant shall default in the payment of rent or other payments hereunder and

said default shall continue for ten (10) days after Otay provides written notice of the same; or
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(i) Either party shall default in the performance or observance of any other
covenant or condition of this Lease to be performed or observed if such failure persists for a
period of thirty (30) days after the non-defaulting party provides written notice of the default to
the defaulting party.

b. Rights upon Default. Upon the occurrence of an Event of Default, in
addition to any other rights or remedies available to the non-defaulting party under any law, the
non-defaulting party shall have the right to terminate thé Lease.

C. Citre Rights. An Event of Default shall not exist unless written notice has
been given in accordance with this Lease, and the defaulting party has had the opportunity to
cure as provided herein. The defaulting party shall cure the alleged default within the manner
provided herein; provided however, that if the nature of an alleged default is such that it can not
reasonably be cured within such thirty (30) day period, the defaulting party shall not be in breach

of this Lease if it commences a cure within such period, and thereafter diligently proceeds with

the actions necessary to complete such cure.

18. Destruction of Premises. If the Premises or the Facilities are destroyed or
damaged, Tenant may elect to terminate this Lease as of the date of the damage or destruction by
so notifying Otay no more than thirty (30) days following the date of damage or destruction,
provided Otay does not provide to Tenant, within ten (10) days after the casualty occurs, a
suitable temporary relocation site for Tenant’s facility pending repair and restoration of the
Premises.

19. Condemnation. If the condemning authority takes all the Property or a portion
which in Tenant’s opinion is sufficient to render the Premises unsuitable for Tenant’s use, then
this Lease shall terminate as of the date when possession is delivered to the condemning

authority. In the event of any taking under the power of eminent domain, Tenant shall not be
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entitled to any portion of the award paid for the taking and Otay shall receive the full amount of
such award except as provided herein. Tenant hereby expressly waives any right or claim to any
portion of a condemnation award, except for relocation benefits and goodwill. All other

damages, whether awarded as compensation for diminution in value of the leasehold or to the fee
| of the Premises, shall belong to Otay.

20.  Insurance. Tenant shall maintain the following insurance:

a. Commercial general liability witﬁ limits of $5,000,000 per occurrence;

b. Automobile liability with the combined single limit of $1,000,000 per
accident;

c. Worker’s compensation, as required by law;

d. Employer’s liability with limits of $1,000,000 per occurrence.

Tenant shall name Otay as an additional insured on each of the aforementioned insurance
policies and the policies shall state that they are primary and that any policies Otay maintains
shall be noncontributory. Tenant shall provide Otay with written certificates of insurance
evidencing such coverage. Said policies shall expressly provide that the policies shall not be
canceled or altered without at least thirty (30) days prior written notice to Otay. Said policies
shall be with insurance companies with an A.M. Best rating of AVII or better.

Otay takes no responsibility for the protection of Tenant’s property from acts of
vandalism by third parties. The insurance requirements may be changed by Otay upon giving of
notice to Tenant; provided that the requirements set forth above shall be the minimum insurance
requirements during the Term.

21.  Indemnity. Tenant shall hold harmless, indemnify and defend Otay and each of
Otay’s directors, officers, managers, employees, agents and successors and assigns, from any and

all claims, suits or actions of any kind and description brought forth on account of injuries to or
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death to any person or damage to any property, including damage to the Premises arising out of
or related to its use of the Premises, except to the extent that such claims, suits or actions arise

out of the sole negligence or willful misconduct of Otay.

22.  Estoppel Certificate. Tenant shall, at any time and from time to time upon not

less than thirty (30) days prior request by Otay, deliver to Otay a statement in writing certifying
that (a) the Lease is unmodified and in full force (or if there have been modifications, that the
Lease is in full force as modified and identifying the rﬁodiﬁcations; (b) the dates to which rent
and other charges have been paid; (c) as far as the person making the certificate knows, Otay is
or is not in default under any provisions of the Lease; and (d) such other matters as Otay may
reasonably request.

23. Assignment. Tenant shall not assign this Lease except to an affiliated parent
entity, subsidiary, purchaser of assets, or holder of its FCC license, without Otay’s prior written
consent. If, during the term of this Lease, Tenant requests the written consent of Otay to any
assignment, Otay’s consent thereto shall not unreasonably be withheld. Consent to one
assignment shall not be deemed to be a consent to any subsequent assignment, and any
subsequent assignment without Otay’s consent shall be void and shall, at Otay’s option,

terminate this Iease.

24.  Memorandum of Lease. If requested by Tenant, Otay agrees to promptly execute

and deliver to Tenant a recordable Memorandum of Lease substantially in the form of Exhibit E.

25.  Resolution of Disputes. All controversies or claims arising out of or relating to

this Lease shall be resolved by submission to final and binding arbitration at the offices of the
American Arbitration Association (“AAA™) located in San Diego, California. Such arbitration

shall be conducted in accordance with the most recent version of the AAA commercial

arbitration rules.
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26.  Choice of Law and Venue. This Lease shall be interpreted in accordance with the

laws of the State of California, and any disputes shall be heard in a court of competent

jurisdiction in the State of California.

27.  Attorney’s Fees. In the event that either party commences any legal action or

proceeding, including an action for declaratory relief, against the other by reason of the alleged
failure of the other to perform or keep any term, covenant, or condition of this Lease, the party
prevailing in said action or proceeding shall be entitléd to recover, in addition to court costs,
reasonable attorneys’ fees to be fixed by the court, and such recovery shall include court costs

and attorneys’ fees on appeal.

28.  Entire Agreement. This Lease contains all agreements, promises and

understandings between Otay and Tenant and no verbal or oral agreements, promises or
understandings shall or will be binding upon either Otay or Tenant and any addition, variation or
modification to this Lease shall be in effect unless made in writing and signed by the parties

hereto.

29, Incorporation of Exhibits and Recitals. All exhibits and attachments attached to

this Lease and all Recitals above are incorporated and made a part hereof as if fully set forth
herein.

30. Severability. If any term or condition of this Agreement is found unenforceable,
the remaining terms and conditions will remain binding upon the parties as though said
unenforceable provision were not contained herein. However, if the invalid, illegal or
unenforceable provision materially affects this Agreement then the Agreement may be
terminated by either party on ten (10) days prior written notice to the other party hereto.

31.  Waiver. Waiver of any provision or term of this Agreement, or of any breach or

default hereunder, shall not constitute a waiver of any other term, condition, breach or default, or
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of a subsequent applicability of a term or condition, or a waiver of a subsequent breach or
default, nor shall it constitute an amendment to the term, condition or provision that is waived.

32. Notice. All notices, requests, demands and communications hereunder will be

given by first class certified or registered mail, return receipt requested, or by a nationally

recognized overnight courier, postage prepaid, to be effective when propetly sent and received,
refused or returned undelivered. Notices may be given by facsimile if proof of transmission is
retained. Notices shall be sent to the addresses sent forth below:

OTAY: Otay Water District
Attn: General Manager
2554 Sweetwater Springs Boulevard
Spring Valley, CA 91978-2096
Phone: (619) 670-2210
Fax: (619)660-0829

TENANT: New Cingular Wireless PCS, LLC
Attn : Network Real Estate Administration
Re: Cell Site #: SS0631
Cell Site Name: Otay Monarch
Fixed Asset No: 10090974
12555 Cingular Way, Suite 1300
Alpharetta, Georgia 30004

With a copy sent concurrently to Tenant’s Legal Department:
If sent via certified or registered mail to:

New Cingular Wireless PCS, LLC
Attn.: Legal Department

Re: Cell Site #: SS0631

Cell Site Name: Otay Monarch
Fixed Asset No: 10090974

P.O. Box 97061

Redmond, WA 98073-9761
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If sent via nationally recognized overnight courier to:

New Cingular Wireless PCS, LL.C
Attn.: Legal Department

Re: Cell Site #: SS0631

Cell Site Name: Otay Monarch
Fixed Asset No: 10090974

16331 NE 72™ Way

Redmond, WA 98052-7827

33. Corporate Authority. The persons exeéuting this Agreement on behalf of the

parties hereto warrant that (i) such party is duly organized and existing, (ii) they are duly
authorized to execute and deliver this Agreement on behalf of said party, (ii1) by so executing
this Agreement, such party is formally bound to the provisions of this Agreement, and (iv) the

entering into this Agreement does not violate any provision of any other Agreement to which

said party is bound.
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IN WITNESS WHEREOF, the parties have executed this Lease as of the day of

»20___. This date is referred to as the Commencement Date in the Lease.

NEW CINGULAR WIRELESS PCS, LLC,
a Delaware limited liability company

By: AT&T Mobility Corporation,
Its: Manager

By:
Name:

Its:

OTAY WATER DISTRICT
2554 Sweetwater Springs Blvd.
Spring Valley, CA 91979

By:

Name: Mark Watton
Its: General Manager
APPROVED AS TO FORM:

Yuri Calderon, General Counsel

Date
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EXHIBIT A
SPECIAL. TERMS AND CONDITIONS ADDED TO
AGREEMENT BETWEEN NEW CINGULAR WIRELESS
PCS, LLC AND OTAY TO LOCATE COMMUNICATION
FACILITIES AT OTAY’S 1200-1 RESERVOIR SITE,
DATED , (THE “LEASE”)

If any terms or conditions set forth herein contradict terms or conditions of the
Lease to which this Exhibit is attached, as described above, the terms and
conditions of this Exhibit shall control.

SPECIAL TERMS AND CONDITIONS

1. Landscaping and Maintenance. The installation, permitting, maintenance and upkeep,
and all expenses or other obligations related thereto, in connection with any and all landscaping
and irrigation systems mandated by the permitting agencies will be the sole responsibility of the
Tenant. Otay Water District makes no commitment for delivery of water for said landscaping,
except if Tenant obtains a water meter for the site and pays for water use.

2. Rent. At Tenant’s election, subject to prior written notice as set forth in the Lease,
Tenant may pay rent annually, in advance during each of the five-years of the Initial Term or
during each of the five years in any Extension Term. Once the Initial Term or Extension Term,
as applicable, has commenced, Tenant may not alter its election to pay monthly or annually.

3. Tenant’s Financing. Notwithstanding anything to the contrary contained in this Lease,
Tenant may assign, mortgage, pledge, hypothecate or otherwise transfer without prior notice or
consent its interest in this Lease to any financing entity, or agent on behalf of any financing
entity to whom Tenant (i) has obligations for borrowed money or in respect of guaranties thereof,
(i) has obligations evidenced by bonds, debentures, notes or similar instruments, or (iii) has
obligations under or with respect to letters of credit, bankers acceptances and similar facilities or
in respect of guaranties thereof} provided that no such assignment shall become binding on Otay
until written notification is given by Tenant to Otay as provided in the Lease. A “financing
entity” as used herein, does not include any entity which primary business is not that of banking,

finance, lending or investing funds and does not include any entity whose primary business is
telecommunications.

2. Waiver of Otay’s Lien. With respect to any such financing entity, Otay waives
any lien rights it may have concerning the Facilities, which is deemed Tenant’s
personal property and not fixtures attached to the Property and Tenant or, if
appropriate, the financing entity has the right to remove the same at any time
without Otay’s consent. The financing entity shall not have the right to operate
the Facilities without Otay’s prior written consent, which may be denied if the
financing entity does not meet the definition of financing entity above.

Lease for Telecommunication Facilities Exhibit A — page 1




b. Collateral. Tenant may enter into a financing arrangement including promissory

notes and financial and security agreements for the financing of the Facilities
(“Collateral”) with a third party financing entity (and may in the future enter into
additional financing arrangements with other financing entities). In connection
therewith, Otay (i) consents to the installation of the Collateral; (ii) disclaims any
interest in the Collateral, as fixtures or otherwise; and (iii) agrees that the
Collateral shall be exempt from execution, foreclosure, sale, levy, attachment, or
distress for any Rent due or to become due and that such Collateral may be
removed at any time without recourse to legal proceedings.

Disposition of Collateral. Notwithstanding paragraphs a. and b., above, if
Tenant fails to remove the Collateral, or any component thereof, within five (5)
days of the termination of this Lease, said failure shall constitute an abandonment.
If thereafter, Tenant or any holder of Collateral, lender or assignee, whether or not
notification was provided to Otay, fails to claim and remove the same, within
thirty (30) calendar days of the date of termination of this Lease, Otay is hereby
specifically authorized to remove and dispose of the Collateral, or any component
thereof, so abandoned at Tenant’s sole cost and expense and without incurring

any liability to Tenant, or any lender with any interest in all or any part of the
Collateral, or any assignee of this Lease.

No privity or obligation. Otay does not have privity with any financing entity
and specifically disclaims any obligation to any such entity, including any

obligation to provide copies of any notices of default or right to cure under the
Lease.
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EXHIBIT B

TO AGREEMENT BETWEEN NEW  CINGULAR
WIRELESS PCS, LLC AND OTAY TO LOCATE
COMMUNICATION FACILITIES AT OTAY’S 1200-1
RESERVOIR SITE, DATED , (THE
“LEASE”)

List of Attachments to Exhibit B:

ATTACHMENT A. D\EPICTION OF RESERVOIR FACILITIES
ATTACMENT B.  LEGAL DESCRIPTION OF THE PROPERTY
ATTACHMENT C. LEGAL DESCRIPTION OF THE PREMISES

ATTACHMENT B. DEPICTION OF THE PROPERTY AND PREMISES
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EXHIBIT "A"

LEGAL DESCRIPTION OF THE PREMISES
Otay Monarch Water Tank
1697 Burris Drive
El Cajon, CA 92019

PROPOSED EQUIPMENT EASEMENT

A PROPOSED EQUIPMENT EASEMENT LYING WITHIN A PORTION OF THE NORTHWEST
QUARTER OF SECTION 20, TOWNSHIP 16 SOUTH, RANGE 1 EAST, SAN BERNARDINO
BASE AND MERIDIAN IN THE COUNTY OF SAN DIEGO, STATE OF CALIFORNIA AS
SHOWN ON THE COUNTY OF SAN DIEGO TRACT 4394—2 ACCORDING TO MAP
THEREOF NO. 12574, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN
DIEGO COUNTY FEBRUARY 28, 1990 AS FILE NO. 90-108252 BEING MORE
PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTHEASTERLY CORNER OF THE PARCEL OF LAND [ABELED
NOT A PART" AS SHOWN ON SAID MAP NO. 12574; THENCE LEAVING SAID
SOUTHEASTERLY CORNER N47°52°44"W. 123.85 FEET TO THE POINT OF BEGINNING;
THENCE N57°17°24"W, 31.00 FEET, THENCE N32'42°36"F, 15.29 FEET, THENCE
S57117°247E, 16.91 FECT TO A POINT HEREINAFTER REFERRED TO AS POINT AT
THENCE CONTINUING S57°17°247E, 10.92 FEET: THENCE S503710°46"W, 6.42 FEET:
THENCE S3242°36"W, 9.70 FEET TO THE POINT OF BEGINNING.

THE BEARINGS SHOWN HEREON ARE BASED UPON THE STATE PLANE COORDINATE SYSTEM
OF 1983 (NAD 83), CALIFORNIA ZONE 6.

SAID PROPOSED EASEMENT CONTAINS 465 SQUARE FEET, MORE OR LESS.

ALL AS SHOWN ON EXHIBIT "B ATTACHED HERETO AND MADE A PART THEREOF.

PREPARED UNDER MY SUPERVISION:

7
ARWDO D. DUPONT,
P.L.S. 7780
REG. EXP. DECEMBER 31, 2009

SHEET 2Ol 4
c n L Vﬂ Dﬂ - Job No. 09723
Drawn By: AL
SUBVEYING, INC. Dale: 09/22/09
411 JENKS CIRCLE, SUITE 205, CORONA, CA. 92880-1782 PHONE: 951-280-9960 FAX: 951-280-9746 www.calvada.com




EXHIBIT "B"

DEPICTION OF THE PROPERTY- PREMISES - TEMPORARY TRENCH EASEMENT
QOtay Monarch Water Tank
1697 Burris Drive

. ElCajon, CA 92019
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EXHIBIT C

TO AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC AND OTAY TO LOCATE
COMMUNICATION FACILITIES AT OTAY’S 1200-1
RESERVOIR SITE, DATED , (THE
“LEASE”)

DEPICTION AND LEGAL DESCRIPTION OF
TEMPORARY TRENCH EASEMENT

Easement Requested? [{Yes 0 No
Easement Granted? IY/ Yes 1 No

If Easement granted, complete the following information:

For good and valuable consideration, receipt of which is hereby acknowledged, the Otay
Water District, as Grantor, hereby grants to New Cingular Wireless PCS, LLC, as Tenant, a
temporary Easement to excavate, remove dirt and do any act necessary to install, operate and
maintain power lines and connection lines as required in connection with the communications

facilities and the antenna to be located on the Premises. The legal description of the land subject

to the Easement is as follows:

A drawing depicting the Easement is attached hereto. Tenant may not sell, transfer or
assign the Easement herein granted to Tenant. Tenant’s rights under the Easement are
specifically limited to the installation of such power lines, transmission lines and other

communications lines and accessories as required to efficiently operate Tenant’s communication

facilities on the Premises.

Lease for Telecommunication Facilities Exhibit C — page 1




The Easement shall automatically terminate on the day that is thirty (30) years from the

date of the Lease. However, if the Lease is terminated earlier for any reason, the Easement will
become unenforceable and, for all purposes, terminate on the date the Lease is terminated.

Grantor reserves the right to use the lands that are subject to the Easement in a manner
such that it will not interfere with Tenant’s use thereof.

Grantor retains the right to remove, at Tenant’s expense, from the surface of the
Easement any item; structure improvement or portion thereof that interferes or conflicts with
Otay’s use of the Property.

Tenant agrees to indemnify, defend and hold harmless the Grantor for any damage to
property or person (including death) and any, claim, suit, action, cost or expense arising in
connection with the Easement or Tenant’s use or installation of any item, line, facility or other
thing in connection therewith.

Tenant agrees to maintain the portion of the Property subject to the Easement in

substantially the condition it is on the date the Lease is executed, excepting only such changes as

are accepted by Otay in writing.

Lease for Telecommunication Facilities Exhibit C — page 2




EXHIBIT "A"

LEGAL DESCRIPTION OF TEMPORARY EASEMENT
Otay Monarch Water Tank
1697 Burris Drive
El Cajon, CA 92019

PROPOSED UTILITY EASEMENT

A PROPOSED 5.00 FOOT UTILITY EASEMENT LYING WITHIN A PORTION OF THE NORTHWEST QUARTER
OF SECTION 20, TOWNSHIP 16 SOUTH, RANGE 1 EAST, SAN BERNARDINO BASE AND MERIDIAN IN
THE COUNTY OF SAN DIEGO, STATE OF CALIFORNIA AS SHOWN ON THE COUNTY OF SAN DIECO
TRACT 4394-2 ACCORDING TO MAP THEREOF NO. 12574, FILED IN THE OFFICE OF THE COUNTY

(N

RECORDER OF SAN DIEGO COUNTY FEBRUARY 28, 1990 AS FILE NO. 90-108252 SAID PORTION
ALSO BEING THE PARCEL OF LAND LABELED “NOT A PART" AS SHOWN ON SAID MAP NO. 12574.

THE CENTERLINE OF SAID 5.00 FOOT EASEMENT BEING MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

BEGINNING AT POINT "A" AS DESCRIBED ABOVE: THENCE N32°42°36"F, 2.50 FEET, THENCE
N57°17°24"W, 3.77 FEET TO THE BEGINNING OF A TANGENT CURVE CONCAVE NORTHEASTERLY AND
HAVING A RADIUS OF 55.00 FEET; THENCE NORTHWESTERLY ALONG SAID CURVE, THROUGH A
ENTRAL ANGLE OF 3828°30" AND AN ARC DISTANCE OF 36.93 FEET TO THE BEGINNING OF A
COMPOUND CURVE CONCAVE NORTHEASTERLY AND HAVING A RADIUS OF 72 58 FEET, THENCE
NORTHWESTERLY ALONG SAID CURVE, THROUGH A CENTRAL ANGLE OF 2752'53" AND AN ARC
DISTANCE OF 3.65 FEET TO THE BEGINNING OF A COMPOUND CURVE CONCAVE SOUTHEASTERLY
AND HAVING A RADIUS OF 48.00 FEET, THENCE NORTHEASTERLY ALONG SAID CURVE, THROUGH A
CENTRAL ANGLE OF 46°07°59" AND AN ARC DISTANCE OF 3865 FEET, THENCE N30771°577E, 7.20
FEET TO THE BEGINNING OF A TANGENT CURVE CONCAVE SOUTHEASTERLY AND HAVING A RADIUS
OF 31.00 FEET, THENCE NORTHEASTERLY ALONG SAID CURVE, THROUGH A CENTRAL ANGLE OF
3041°13" AND AN ARC DISTANCE OF 16.60 FEET TO THE BEGINNING OF A COMPOUND CURVE
CONCAVE SOUTHERLY AND HAVING A RADIUS OF 64.73 FEET THENCE EASTERLY ALONG SAID
CURVE, THROUGH A CENTRAL ANGLE OF 57°15'23" AND AN ARC DISTANCE OF 64.68 FEET TO THE
SEGINNING OF A COMPOUND CURVE CONCAVE SOUTHWESTERLY AND HAVING A RADIUS OF 19.00
FEET, THENCE SOUTHEASTERLY ALONG SAID CURVE, THROUGH A CENTRAL ANGLE OF 49713'49"
AND AN ARC DISTANCE OF 16.33 FEET TO THE BEGINNING OF A COMPOUND CURVE CONCA VE
SOUTHWESTERLY AND HAVING A RADIUS OF 187.14 FEET; THENCE SOUTHEASTERLY ALONG SAID
CURVE, THROUGH A CENTRAL ANGLE OF 14°25'46" AND AN ARC DISTANCE OF 47.13 FEET TO THE
LGINNING — OF A COMPOUND CURVE CONCAVE NORTHWESTERLY AND HAVING A RADIUS OF 125.00
FEET, THENCE SOUTHWESTERLY ALONG SAID CURVE, THROUGH A CENTRAL ANGLE OF 926'43" AND

AN ARC DISTANCE OF 20.61 FEET; THENCE S1174°52"W. 24.92 FEET, THENCE S82°07°03°E, 26.25
FEET TO THE END OF SAID EASEMENT.

ALL A5 SHOWN ON EXHIBIT "B" ATTACHED HERETO AND MADE A PART THEREOF

PREPARED UNDER MY SUPERVISION:

7
ARWDO D. DUPONT,
P.L.S. 7780
REG. EXP. DECEMBER 31, 2009

SHEET 30OF 4
CALVADA »
Drawn By: AL
SURVEYING, INC. Dale: 09/22/09
411 JENKS CIRCLE, SUITE 205, CORONA, CA. 92880-1782 PHONE: 951-280-9960 FAX: 951-280-9746 www_calvada.com




EXHIBIT "B"

DEPICTION OF THE PROPERTY- PREMISES - TEMPORARY TRENCH EASEMENT
Otay Monarch Water Tank
1697 Burris Drive
El Cajon, CA 92019

—————  — —

OF THE PROPERTY

TPQB FOR LEGAL DESCRIPTION

PROPOSED CENTERLINE
.5,/' UILITY EASEMENT
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www.calvada.com




EXHIBIT D

TO AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC AND OTAY TO LOCATE
COMMUNICATION FACILITIES AT OTAY’S 1200-1
RESERVOIR SITE, DATED : (THE
“LEASE”)

List of Attachments to Exhibit D:

Attachment A. Depiction of the Telecommunication Facilities

Attachment B. Permits

Lease for Telecommunication Facilities Exhibit D — page 1




EXHIBIT D

ATTACHMENT A
DEPICTION OF THE TELECOMMUNICATION FACILITIES
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EXHIBIT D

ATTACHMENT B
PERMITS
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Permit Type & Number: 1018 -20090139

Permit Description: PERMIT-COMMERCIAT

Project Name:
Permit Owner Name: AT&T MOBILITY

Project No:
Client No:

Site Address: 1697 BURRIS DR

EL1L Cajon, CA 92020

APN: 517-282-09~00

Statement Date: 11 AUG 2009

Project Description/Scope

Cross street:

Descriptfon of Work:
EQUIPMENT CABINETS,

TINA ST.

 METER FOR AT&T MOBILITY

UNMANNED CELL SITE NEW 273 SQFT CONCRETE BLOCK ENCLOSURE WITH 3
& 12 NEW ANTENNAS FACADE MOUNTED ON AN EXISTING WATER TANK & NEW 200 AMP

Fee/Deposit Details

Fee Code

1C00016XX0
1CO0017XXO
1Co0021XX0
1BP0145XX0
1C00040XX0
1C00041xX0
1C00043XX0
1BPO132XX0

Description

STATE FEE (COMMERCIAL)

SEISMIC FEE (COMMERCIAL)

GREEN BLDG FEE (RES & COMM)

ELECTRIC PERMIT ONLY

ARCHIVING BASE FEE - RECORDS RETENTION
ARCHIVING FEE - PLAN PAGES (QVER 11X17)
ARCHIVING FEE ~ LETTER/LEGAL UP TO 11X17
PERMIT - COMM MISC. ANT., CANOPY,RACKS

Valuation: $125,000.00
Acct. Code Amount
1006372-995-10 7.65
1006372-995-10 26.25
1006372-995-10 5.00
1006372-995~-10 226.00
1006372-995-10 | 8.20
1006372-995-10 48.30
1006372-995-10 40.00
1006372-995~10 527.00

Totali

Amount Due:

$888.40

i
i
1‘
«
|




COUNTY OF SAN DIEGO

DEPARTMENT OF PLANNING AND LAND USE Page 1 of 1
5201 Ruffin Road, Suite B |
San Diego, CA 92123 .
858-694-2960 RECEIPT NUMBER: 09-0584337

Cashier: CTRIEUPL

APN: 517-282-09-00 PARCEL OWNER: OTAY WATER DISTRICT
DATE ISSUED: 11-AUG-2009 ADDRESS:
PERMIT: 1019 20090139 CITY/STATE/ZIP:, 00000 |
SCOPE: COMM'L MISC (ANTENNA, CANOPY, RACKS) ' |
SITE ADDRESS: 1697 BURRIS DR PERMIT OWNER: AT&T MOBILITY |
SUBDIVISION: ADDRESS: 5738 PACIFIC CENTER BLVD
CITY: El Cajon, CA 92020 CITY/STATE/ZIP: SAN DIEGO, CA 92121

Fees Calculated 12 Months Back

Date Fee Code Description Paid to Date This Receipt Balance Due
11-AUG-2009 1C0O0016XX0O STATE FEE {COMMERCIAL) $0.00 $7.65 $0.00
11-AUG-2009  1CO0017XX0 SEISMIC FEE (COMMERCIAL) - $0.00 $26.25 $0.00
11-AUG-2009 1CO0021XXO GREEN BLDG FEE (RES & COMM) $0.00 $5.00 $0.00
11-AUG-2009  1BPO132XXO PERMIT - COMM MISC. ANT., CANOPY,RACKS $0.00 $527.00 $0.00
11-AUG-2009  1CO0040XXQ ARCHIVING BASE FEE - RECORDS RETENTION $0.00 $8.20 $0.00
11-AUG-2009  1CO0041XXO ARCHIVING FEE - PLAN PAGES (OVER 1iX17) $0.00 $48.30 $0.00
11-AUG-2009 1CO0043XX0O ARCHIVING FEE - LETTER/LEGAL UP TO 11X17 $0.00 $40.00 $0.00
11-AUG-2009 1BP0145XX0O ELECTRIC PERMIT ONLY $0.00 $226.00 $0.00
Totals: $888.40 $0.00

Payment Code Description Amount
CHECK CHECK #31158 $888.40
Tendered: $888.40

Change: $0.00

Balance Due: $0.00




ERIC GIBSON County of San Biego

DIRECTOR
DEPARTMENT OF PLANNING AND LAND USE

5201 RUFFIN RQAD, SUITE B, SAN DIEGO, CALIFORNIA 92123-1868
INFORMATION (358) 694-2950
TOLL FREE (800) 411-0017
wwvn.sdcounty,ca.govidpiu

May 26, 2009

Karen Adler
Plan Com, .
302 State Place
Escondido, CA

SUBJECT: Otay Monarch Tank Wireless Telecommunications Facility Major Use
Permit; P08-006; ER: 08-14-005 - TRANSMITTAL OF FINAL PROJECT
DOCUMENTS AND CUSTOMER SATISFACTION SURVEY

Dear Ms. Adler:

Your Major Use Permit for a wireless telecommunications facility was approved on May
8, 2009, by the Planning Commission with various conditions (see attached decision).
This letter is being provided to transmit all final project documents for your records. We
would appreciate your comments on the processing of your discretionary project. We
have attached a Customer Satisfaction Survey along with a self-addressed stamped
envelope. Your comments will be used to help us serve you better in the future.

As a reminder, you must satisfy all "A” Conditions prior to obtaining any building permit,
satisfy all "B” Conditions prior to occupancy, and comply with all “C” Conditions
throughout the life of the permit. Please ensure that all “A” Canditions are satisfied and
provide evidence of their satisfaction when you submit your building plans to the San
Diego Gounty Building Department. To assist you, DPLU staff has listed the
responsible contact person(s) below for the various conditions. You may contact the

responsible person below to obtain general information on how to satisfy the applicable
condition.




P08-008 -2- May 26, 2009

AA Pay off Trust Account DPLU Trust Account Clerk (858) 694;3725
A7, B DPLU Slgn Off Conditions DPLU | Permit Compliance (858) 694-3011
B P DPW | PO NA
B DPLU Butlding napactor NA
B LD ons DPLU. Zonng Countar Planner | (858) 694-2581
C.17 Stormwater Compliance DPW Team Leader (858) 495-5804
A5 DPW Sign Off Conditions DPW | Team Leader (858) 495-5804
DPW Team Leader DPW | Richard Lantis (858) 495-5804
DPLU PROJECT MANAGER DPLU Marcus Lubich (858) 694-8847

' NOTE Building permlt plans must ccnform in detall o the aoproved desmn Anv proxect that wab

use permlt Failure fo conform can cause delay to or demal of building permits and require formal
amendment of this approved desian. Any changes to the building. changes to the bundlnq lavout,
incteage in height or square foofage, changes to the number of parking spaces, changes to the building
desidn, or changes to the approved landscaping are subject to approval of a Minor Deviation or

Modification of the approved use permit. No waiver of the Uniform Building Code standards or anv other
code or ordinance is intended or imptied.

If you have any questions or concerns please contact me at (858) 694-8847,

Sincerely,

/:;Z”‘““’*" s “’w ] N

Marcus Lubi ch Prejec*i Manager

Attachment: Customer Satisfaction Survey (include self addressed stamped snvelope)

cc:  Otay Water District, Attn: Danny Kjonegaard, 2554 Sweetwater Springs Blvd.,
Spring Valley, CA 91978

AT&T Mobility, Attn: Kevin McGee, 8925 Lusk Blvd., San Diego, CA 92121

amail cc:
Rick Lantis, Project Manager, Department of Public Works, M.S. 0336

Alyssa Maxson, Planning Manager, Department of Planning and Land Use, M.S.
0650

i
|
i
i
\



5201 Ruffin Road San Diego, CA 92123
May 8, 2009

Decision of the Planning Commission
On the Application of Major Use Permit
MNumber P08-008

GRANT, as per plot plan and elevations dated March 19, 2009, consisting of 9 sheets,
approved concurrently herewith, a Major Use Permit, pursuant to Section 6985, 6986,
and 7358 of the Zoning Ordinance, to authorize the location and use of an unmanned
wireless telecommunication facility consisting of twelve (12) panel antennas mounted to
an existing water tank and associated equipment cabinsts. The associated equipment
will be surrounded by a 9 foot high Concrete Masonry Unit (CMU) wall. Pursuant to
Section 6985A of the Zoning Ordinance, a Major Use Permit is required because the
project site is located in an area zoned A70 (Limited Agricuiture), is not located on a

high voltage transmission tower, and is not covered by a Wireless Community Master
Plan.

CONDITIONS
The following conditions are imposed with the granting of this Major Use Permit:

Building permit plans must conform in detail to this approved design. Failure to conform
can cause delay to or denial of building permits and require formal amendment of this
approved design. No waiver of the Uniform Building Code standards or any other code
or ordinance is intended or implied.

A. Prior to obtaining any building or other permit pursuant to this Major Use Permit,
and prior to commencement of construction or use of the property in reliance on
this Major Use Permit, the applicant shall:

1. Pay off all existing deficit accounts associated with processing this
application to the satisfaction of the Department of Planning and Land
Use and the Department of Public Works.

>

Obtain a Construction Permit and/or Encroachment Permit for any and all
work within the County road right-of-way. Contact DPW
Construction/Road right-of-way Permits Services Section, (858) 694-3275,
to coordinate departmental requirements. '
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Obtain approval for the design and construction of all driveways,
turnaraunds, and private easement road improvements to the satisfaction
of the Rural Fire Protection District and the Director of Public Works.

Obtain a grading permit prior to commencement of grading when
quantities exceed 200 cubic yards of excavation or eight feet (8) of cut/ill
per criteria of Section 87.201 of the County Code.

Furnish the Director of Planning and Land Use a letter from the Director of
the Department of Public Works stating Conditions A.1 through A4 have
been complied with to that Department’s satisfaction.

Provide evidence showing that the project is in compliance with the March

21, 2000 Policy FP 2 County of San Diego Cellular Facilities Standards for
Fire Protection.

Submit evidence to the satisfaction of the Director of Planning and Land
Use (Building Division) that all “Prior to Use or Occeupancy” condition B. 1
of this Site Plan have been printed on a separate sheet of all building
plans associated with this Site Plan: [DPLU, FEE]

a. The conditions shall be printed on a separate sheet of the
building plans.

b. The Directors of Public Works or Planning and Land Use may
waive this condition to allow the issuance of 3 grading permit.
The requirement shall be met before the issuance of any
building permit.

B. Prior to any occupancy or use of the premises pursuant to this Major Use Permit,
the applicant shall:

L

Pay the Major Use Parmit Compliance Inspection Fee as specified in the
DPLU Fee Ordinance at Section 362 of the San Diego County
Administrative Code. The fee shall be paid at the DPLU Zoning Counter.
The permittee shall also schedule an appointment for an initial inspection
with the County Permit Comipliance Coordinator to review the on-going
conditions associated with this permit. The inspection should be
scheduled for a date approximately six months subsequent to establishing
occupancy or use of the premises. [DPLU, FEE]
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C. The following conditions shall apply during the term of the Major Use Permit:

1.

The applicant shall allow the County to inspect the property for which the
Major Use Permit has been granted, at least once every twelve months, to
determine if the applicant is complying with all terms and conditions of the
Major Use Permit. If the County determines the applicant is not complying
with the Major Use Permit terms and conditions the applicant shall allow
the County to conduct follow up inspections more frequently than once
gvery twelve months until the County determines the applicantis in
compliance.

The applicant is responsible for the maintenance and repair of any
damage caused by them to on-site and off-site private roads that serve
the project.

Al light fixtures shall be designed and adjusted to reflect light downward,
away from any road or street, and away from adjoining premises, and
shall otherwise conform to Section 6324 of The Zoning Ordinance.

The parking areas and driveways shall be well maintained.

Property owners shall agree to preserve and save harmless the County of
San Diego and each officer and employee thereof from any liability or
responsibility for any accident, loss, or damage to persons or property
happening or occurring as the proximate result of any of the work

undertaken to complete this work, and that all of said abilities are hereby
assumed by the property owner.

The applicant shall maintain the appearance of the facility and associated
equipment shelter, as depicted in photo simulations on file with Major Use
Permit P08-006 (Attachment A), for the duration of the facility's operation.

All graffiti on any components of the facility shall be removed promptly in
accordance with County regulations. Graffiti on any facility in the public
right-of-way must ba removed within 48 hours of notification.

All wireless telecommunication sites shall be kept clean and free of litter.

All equipment cabinets shall display a legible operator's contact number
for reporting maintenance problems.

All wireless carriers who intend to abandon or discontinue the use
wireless tei&communication facility shall nofify the County of such
intention no less than 60 days prior to the final day of use.




P08-D06 -4 - May 8, 2009

11.  Wireless telecommunication facilities with use discontinued shail be
considered abandoned 90 days following the final day of use.

12.  All abandoned facilities shall be physically removed by the facility owner
no more than 90 days following the final day of use or determination that
the facility has been abandoned, whichever occurs first.

13.  The County reserves the right to remove any facilities that are abandoned
for more than 90 days at the expense of the facility owner.

14, Any abandoned site shall be restored to its natural or former condition.
Grading and landscaping in good condition may remain.

15, Noise from any equipment supporting the facility shall meet the
requirements of the County’s Noise Ordinance on an average hourly
hasis.

16.  Equipment cabinets and antenna structures shall be secured to prohibit
unauthorized access.

17.  Comply with all applicable stormwater regulations at all times. The
activities proposed under this application are subject to enforcement
under permits from the San Diego Regional Water Quality Control Board
(RWQCB) and the County of San Diego Watershed Protection,
Stormwater Management, and Discharge Control Ordinance (Ordinance
No. 9926) and all other applicable ordinances and standards. This
includes requirements for Low impact Development (LID), materials and
wastes control, erosion control, and sediment control on the project site.
Projects that involve areas 1 acre or greater require that the property
owner keep additional and updated information onsite concerning
stormwater runoff. This requirement shall be to the satisfaction of the
Director of Public Works,

18.  The project shall conform to the approved plot plan(s). Failure to conform
to the approved plot ptan{s); is an unfawful use of the land, and will result
in enforcement action pursuant to Zoning Ordinance Section 7703,

D. This Major Use Permit shall expire on May 8, 2011, at 4:00 p.m. (or such longer
period as may be approved pursuant to Section 7376 of The Zoning Ordinance
of the County of San Diego prior to said expiration date) unless construction or
use in reliance on this Major Use Permit has commenced prior to said expiration
date.
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FINDINGS:

CEQA FINDINGS

It is hereby found that the proposed project is exempt from the California Environmental
Quality Act as specified under Section 15303 of the State CEQA Guidelines for the
reasons detailed in the Notice of Exemption Form dated April 2, 2009, on file with DPLU

as Environmental Review Number 08-14-005.

MSCP FINDINGS

it is hereby found that the proposed project is in conformance with the Multiple Species
Conservation Program and the Biological Mitigation Ordinance for the reasons detailed
in the Conformance with the MSCP Subarea Plan Findings dated, April 2, 2009, on file
with DPLU as Environmental Review Number 08-14-005.

STORMWATER FINDINGS

It is hereby found that the project proposed by the applicant has prepared plans and
documentation demonstrating compliance with the provisions of the County of San

Diego Watershed Protection, Stormwater Management, and Discharge Control
Ordinance.

RESOURCE PROTECTION ORDINANCE FINDINGS

It is hereby found that the use or development permitted by the application is consistent
with the provisions of the Resource Protection Ordinance.

MAJOR USE PERMIT FINDINGS

Pursuant to Section 7358 (see Section 7359 for findings required for permits filed
pursuant to Regional Land Use Element 3.8) of The Zoning Ordinance, the following
findings in support of the granting of the Major Use Permit are made:

(@)  The location, size, design, and operating characteristics of the proposed use will
be compatible with adjacent uses, residents, buildings, or structures with
consideration given to

1. Harmony in scale, bulk, coverage, and density

Seale and Bulk:

This is a request for a Major Use Parmit to authorize the construction and
operation of an unmanned wirsless facility. The proposed unmanned
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wireless telecommunication facility consist of mounting twelve (12) panel
antennas to an existing 34 foot high water tank and associate equipment
surrounded by a 8 foot high Concrete Masonry Unit (CMU) block wall,

both of which are consistent with the height requirement of the Zoning
Ordinance.

Photo simulations on file with Major Use Permit P08-006 (Attachment A)
illustrate that the proposed wireless facility and associated equipment are
unobtrusive to the surrounding viewshed. The associated equipment will
be surrounded by a 9 foot tall CMU block wall that will screen the
equipment from view. The view from the surrounding area will be
minimized because the project is designed to be masked (CMU wall will
be painted dark tan to match hillside and panel antennas will be painted to
match the water tank) and will blend into the surrounding vegetation and
topography. The project is compatible with adjacent uses in terms of
scale and bulk because of the masked design, the existence of other
vertical elements (existing water tank and existing vegetation), and the
lacation of the facility. Therefore, the project will not substantially increase
the scale and bulk of the existing structure and result in negative impacts
o the surrounding areas.

Coverage:

The subject parcel is 1.06 acres in size. Surrounding land uses consist of
residential land uses with parcel sizes ranging from approximately 1.08 to
over 23 acres in size. The project is located on a parcel that is developed
with a 34 foot high water tanks and wireless telecommunications facility.
The lease area for this unmanned wireless telecommunication facility will
total 465 square-feet (less than 2% lot coverage). Due to the small scale
of the facility, the addition of the telecommunication facility will maintain
similar coverage with surrounding parcels.

Density:

The project is a Major Use Permit for the authorization of a
telecommunication facility and does not have a residential component
subject ta density.

The availability of public facilities, services, and utilities

The project is located within the San Miguel Consolidated Fire Protection
District. The San Migue! Consolidated Fire Protection District has certified
availability of fire protection. In addition, the project has been reviewed
and found to be FP-2 compliant. The project will not require water or




P08-006

-7 - May 8, 2009

sewer services. Electrical and telephone services are available on-site.
All required utilities are therefore available for the project.

The harmful effect, if any, upon desirable neighborhood character

This is a request for a Major Use Permit to authorize the construction and
operation of an unmanned wireless facility. The facility consists of twelve
(12) panel antennas fagade mounted to an existing 34-foot tall water tank
owned by the Otay Water District. The proposed panel antennas will be
painted to match the water tank. Associated equipment consists of four
{(4) outdoor equipment cabinets enclosed by a 9-foot high Concrete
Masonry Unit (CMU) block wall painted dark tan to blend with surrounding
hillside. The project will not adversely affect the desirable neighborhood
character because the project is designed to be masked, and the
equipment shelter will be located within a CMU enclosure to conceal it
from the surrounding properties. Photo simulations on file with Major Use
Permit P08-006 (Attachment A) iliustrate that the line, form, and color of
the facility will be largely consistent with other elements that make up the
visual setting of the area, such as the existing water tanks to which the
proposed panel antennas will be mounted and existing vegetation. The
photo simulations demonstrate that the project is visually unobtrusive to
the surrounding viewshed. Furthermore, the project was reviewed for
noise impacts and determined to be consistent with the County Noise
Ordinance. The project, as designed, will not cause any substantial,
demonstrable negative aesthetic effect to views from the surrounding area

and roadways. Therefore, the project will not have a harmful effect on the
neighborhood character.

The generation of traffic and the capacity and physical character of
surrounding streets

The traffic generated from the project is expected to be one maintenance
trip per month and will utilize Burris Drive, a private road for access.
Existing parking is available on the property. The use associated with this
Major Use Permit is compatible with the existing nature of the area
because the number of maintenance trips will not substantially alter the
expected traffic or physical character of the surrounding streets and will
be compatible with adjacent uses. Therefore, the number of maintenance

trips will not substantially increase or alter the physical character of Burris
Drrive and surrounding streets.
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(b)

()

5. The suitability of the site for the type and intensity of use or development
which is proposed

The project proposes a Major Use Permit for the authorization of an
unmanned wireless telecommunication facility. The subject property is
1.06 acres in size and is developed with access and utility services
adequate to serve the proposed use. The installation of the
telecommunication facility will not require significant alteration to the land
form. The project, as designed, will be masked and will not change the
characteristics of the area and is suitable for this site and the type and
intensity of uses and development. For reasons stated above, the
proposed project will be compatible with adjacent land uses.

8. Any other relevant impact of the proposed use

None identified.

The impacts, as described in Findings (a) above, and the location of the
proposed use will bg consistent with the San Diego County General Plan.

The project is subject to the Estate Development Area (EDA) Regional Category,
(17) Estate Residential Land Use Designation, and the Valle De Oro Community
Plan. The project complies with the General Plan because civic uses are
allowed if they support the local population. [In addition, the project is consistent
with Policy 4 of the Public Safety Element of the County General Plan that
encourages the support, establishment, and continual improvement of
Countywide telephone communications system, particularly with respect to
enhancing emergency cormmunications,

That the requirements of the California Environmental Quality Act have been
complied with.

Pursuant to Section 15303 of the State CEQA Guidelines, the project is exempt
from CEQA because it is an unmanned wireless telecommunication facility that
involves the installation of Small, New Equipment and Facilities in Small
Structures. It has been determined that the project is not in an environmentally
sensitive location; will not have a cumulative effect on the environment; is not on
a hazardous waste site; will not cause substantial change in the significance of a
historical resource; and will not result in damage to a scenic highway

NOTICE: The 90 day period in which the applicant may file a protest of the fees,
dedications or exactions begins on May 8, 2009,
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NOTICE: THE ISSUANCE OF THIS PERMIT BY THE COUNTY OF SAN DIEGO
DOES NOT AUTHORIZE THE APPLICANT FOR SAID PERMIT TO VIOLATE ANY
FEDERAL, STATE, OR COUNTY LAWS, ORDINANCES, REGULATIONS, OR
POLICIES INCLUDING, BUT NOT LIMITED TO, THE FEDERAL ENDANGERED
SPECIES ACT AND ANY AMENDMENTS THERETO.

NOTICE: Low impact Development (LID) requirements apply to all priority projects as
of March 25, 2008. These requirements can be found at the following link beginning on
Page 32, Section 67.812, of the Municipal Stormwater Permit;

http://www sdcounty.ca.gov/cob/ordinances/ord9926.doc

The draft LID Handbook is a source for LID information and is to be utilized by County
staff and outside consultants for implementing LiD in our region. The handbook gives
an overview of LID. Section 2.2 reviews County DPW planning strategies as they relate
to requirements from the Municipal Permit. The Fact Sheets in the Appendix may be
useful for information on all of the engineered techniques. Additional information can be

found in the extensive Literature Index. You can access the Handbook at the following
DPLU web address:

hitp/iwww co.san-diego.ca.us/dplu/docs/LID-Handbook.pdf

NOTICE: On January 24, 2007, the San Diego Regional Water Quality Control Board
(SDRWQCB) issued a new Municipal Stormwater Permit under the National Poliutant
Discharge Elimination System (NPDES). The requirements of the Municipal Permit
must be implemented beginning March 25, 2008. The Low Impact Development (LID)
Best Management Practices (BMP) Requirements of the Municipal Permit can be found

at the following link beginning on Page 32, Section 67,812, of the Municipal Stormwater
Permit:

htto JAwww sdcounty.ca.govicoblordinances/ord8926 doc

All priority projects must minimize directly connected impervious areas and promote
biofiltration. Section 67.812 includes the minimal site design requirements that project
applicants must address and implement. These can be summarized into the following
four requirements: Disconnect impervious surfaces, Design impervious surfaces to
drain into praperly designed pervious areas, Use pervious surfaces wherever
appropriate, Implement site design BMPs. The applicant / engineer must determine the
applicability and feasibility of each requirement for the proposed project and include
thern in the project design, unless it can be adequately demonstrated which (if any) of
the requirements do not apply.




EXHIBIT E

TO AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC AND OTAY TO LOCATE
COMMUNICATION FACILITIES AT OTAY’S 1200-1
RESERVOIR SITE, DATED , (THE
“LEASE”)

Memorandum of Lease

Check one option.
V' None.

O See Attached.
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AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC, A DELAWARE LIMITED
LIABILITY COMPANY AND OTAY WATER
DISTRICT TO LOCATE A COMMUNICATIONS
FACILITY AT OTAY’S 1200-1 RESERVOIR SITE
This Agreement (“Lease”) is entered into and effective on the date specified in the
signature page (the “Commencement Date”), by and between the Otay Water District, a
municipal water district organized and operated pursﬁant to the Water Code Section 71000, et

seq. (“Otay™), and New Cingular Wireless PCS, LLC, a Delaware limited liability company

(“Tenant”). Any special terms or conditions agreed to by Otay and Tenant will be set forth on

Exhibit A.

A. Otay owns a site on which it has constructed water facilities known as the

“1200-1 Reservoir Site,” as depicted on Attachment A to Exhibit B (the “Reservoir Site”).

B. Tenant has requested Otay to allow it to locate a communications facility and

transmitting and receiving antennas at the Reservoir Site.

For good and valuable consideration, the receipt and sufficiency of which is hereby

acknowledged, Otay and Tenant agree as follows:

1. Premises. Otay owns the real property described in Attachment B to Exhibit B

(the “Property”). Otay agrees to lease to Tenant, for the installation of an antenna and related
telecommunications equipmeht, approximately 465 square feet of real property within the

Property, as more particularly described on Attachment C to Exhibit B (the “Premises”). A

depiction of the Property and the Premises is attached hereto as Attachment D to Exhibit B.

Lease for Telecommunication Facilities Page 1
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2. Grant of Non-Exclusive Trench Easement(s). Otay has also agreed to grant a
temporary non-exclusive easement to Te;mnt for certain portions of the Property, as legally
described in Exhibit C to this Lease (the “Easement”), for the purpose of trenching and
-installation of the necessary utilities to operate Tenant’s equipment. It is expressly agreed that
any such Easement shall run concurrent with this Lease. Tenant agrees and understands that if
the Lease is terminated or ceases to exist for any reason, the Easement shall not have any force
or effect. Tenant agrees to return and maintain all portions of land subject to the Easement that
are disturbed in connection with the installation, connection, maintenance, repair, access or any
other Tenant activity, to their original condition at Tenant’s sole cost and expense.

This easement shall be non-exclusive. Otay, or any other tenant of Otay may utilize the
casement area for similar purposes or for any other purpose which does not interfere with
Tenant’s uses. Otay shall provide Tenant with advance notice of any intention to use the
temporary easement area by Otay or any current or future tenant of Otay.

3. Use of the Premises. The Premises may be used by Tenant only for the purpose

of installing, constructing, housing, operating, maintaining and repairing telecommunication
equipment, including appurtenant antennae and electronic equipment, as further described and
conditioned in this Agreement (collectively, the “Facilities”), for the lawful provision of
communication services. Tenant may not sublease or sublicense any use or space of the
Premises or the Facilities thereon except as otherwise provided in Paragraph 12, below.

4. Access. Otay shall provide access to Tenant, Tenant’s employees, agents,
contractors and subcontractors to the Premises 24 hours a day, seven days a week, at no charge
to Tenant. Otay hereby grants to Tenant such rights of ingress and egress over the Property as
may be necessary and consistent with the authorized use of the Premises as outlined by Otay

Operations. Subject to Otay’s reasonable rules, Otay shall permit Tenant’s employees, agents,
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contractors, subcontractors and invitees to park vehicles on the Property as necessary and
consistent with the authorized use of the P‘remises. Otay shall, at its expense, maintain all access
roadways or driveways from the nearest public roadway to the Premises in a manner reasonably
sufficient to allow access. In addition, Tenant shall obtain such permits, licenses or easements,
from the owners of property adjoining the leased premises, as may be necessary for Tenant to
have access to and from the leased Premises and also for access to utilities. Tenant shall provide
copies of these documents to Otay prior to the start of construction.

5. Term. The term of this Lease shall be five (5) years (the “Initial Term”),
commencing on the Commencement Date. Tenant shall have the right to extend the term of the
Lease for three (3) additional terms of five (5) years each by giving Otay written notice of its
intention to do so at least 120 days prior to the date that the then current term would otherwise
end (each, an “Extension Term”). In addition, Tenant may request, in writing, two additional
extensions of five (5) years each, which Otay may grant or deny at its sole discretion (each, an
“Additional Term” and together with the Initial Term and Extension Term, or individually, as the
context requires, the “Term”). Each such request shall be made in writing no less than 120 days
prior to the expiration of the then current Extension Term or Additional Term, as applicable.

6. Administrative Fee. Tenant, prior to entering on Otay Property to conduct its

investigation of the Premises, shall provide Otay with a non-refundable administrative fee in the

amount of TWO THOUSAND DOLLARS AND NO CENTS ($2,000.00). This fee will defray
Otay’s administrative expenses and costs related to the supervision and assistance for entering on
Otay Property to conduct investigation of the proposed Premises, site selection, planning, and
design, including legal expenses.

Additionally, upon final execution of the Agreement by both parties, Tenant shall provide

Otay with a non-refundable administrative fee in the amount of FOUR THOUSAND FIVE
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HUNDRED DOLLARS AND NO CENTS ($4,500.00). This second administrative fee shall be
used to defray Otay’s administrative exbenses and costs related to Otay’s supervision and
assistance with construction phases of the project. These administrative fees shall not be
cconsidered rent or part of the rental installment.

7. Rent. Beginning on the Commencement Date, Tenant shall pay Otay as rent the
sum of $3,175 per month payable on the first day of each month in advance. If the
Commencement Date is other than the first day of the calendar month, the rate shall be prorated
for the first month of the Inijtial Term.

The rent shall be increased on each calendar anniversary of the Commencement
Date at a rate of four percent (4%) per annum. However, at the beginning of each Extension
Term or Additional Term, if any, Otay may, at its sole and absolute discretion, choose to adjust
the annual rent, effective on the first year of said Extension Term or Additional Term, by an
amount equal to the greater of: (i) four percent (4%); or (ii) the amount necessary to ensure that
the rent equals the amount it would have been if each annual increase during the previous Term
had been calculated based on the average percentage increases in the consumer price index
published by the United States Department of Labor, Bureau of Labor Statistics (1982-1984 =
100) (the “CPI”) for “All Items — All Urban Consumers” for the San Diego Metropolitan
Statistical Area for the immediately preceding 5 year period. If the publication of the Consumer
Price Index is discontinued, or if the Consumer Price Index is altered in some material manner,
including changing the name of the index, the geographic area covered, the consumers or
workers so included, or the base year, the Parties must use their reasonable best efforts to agree
on a substitute index or procedure that reasonably reflects and monitors consumer prices. After
such an adjustment, the rent shall increase at a rate of four percent (4%) per annum for the rest of

the applicable Extension Term or Additional Term, if any. Otay shall also have the discretion to
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adjust the base rent to then current market rent in the Additional Term if said market rent is
greater than the CPI increase provided for in the above formula. The “then current market rent”
shall be defined as the most recent rent transaction entered into by Otay with other similar

‘tenants for the same or similar purposes.

8. Environmental. Otay represents that to the best of its knowledge the Premises

have not been used for the generation, storage, treatment or disposal of hazardous materials other
than those materials normally used by Otay for the treatment of water and that there is no
hazardous waste on the Premises. Notwithstanding any other provision of this Lease, Tenant
relies upon the representations stated herein as a material inducement for entering into this
Lease. Tenant shall not bring any hazardous materials onto the Premises except for those
contained in its back-up power facilities (e.g. lead-acid batteries and diesel fuel) and properly
stored, reasonable quantities of common materials used in telecommunications operations (e.g.
cleaning solvents). Tenant shall handle, store and dispose of all hazardous materials it brings
onto the Premises in accordance with all federal, state and local laws and regulations (“Laws”).
“Hazardous materials” means any substance, chemical, pollutant or waste that is presently
identified as hazardous, toxic or dangerous under any applicable federal, state or local law or
regulation and specifically includes, but is not limited to asbestos and asbestos containing
materials, polychlorinated biphenyl’s (PCBs) and petroleum or other fuels (including crude oil or

any fraction or derivative thereof).

9. Installation and Maintenance of Facilities. Tenant is authorized to install,

maintain and operate on the Premises only the Facilities described and depicted on Attachment A
to Exhibit D; provided that all permits and zoning approvals shall have been obtained by Tenant.
a. Installation of the Facilities. Tenant’s design and installation of all

portions of the Facilities shall be done according to plans approved by Otay, and such approval
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shall not be unreasonably withheld. The Tenant shall be responsible for painting its antennae
and/or equipment to match Otay’s faciiity. Otay will provide Tenant with specifications
regarding paint type, color and application method to accomplish this requirement.
Painting/coating submittals shall be provided to Otay by the Tenant prior to receiving permission
to begin painting. Otay may specify a camouflage design if appropriate. These camouflage
designs may include but are not limited to palm trees, pine trees and flag poles.

b. Record Drawings. Within thirty (30) days after completion of the
Facilities, Tenant shall provide Otay with “record” drawings of Facilities showing and
identifying all the equipment and improvements installed on the Premises. Said drawings shall
be accompanied by a complete and detailed inventory of all equipment, personal property and
antennae located on the Premises and any such property of Tenant located in the Easement. No
property of Tenant other than such identified property shall be located on the Premises or the
Property at any time.

C. Alterations. Tenant shall not alter or change its facilities in a material
manner without the prior approval of Qtay, such approval not to be unreasonably withheld.
“Material” refers to any physical change that could affect the building or its appearance or any
change that could disrupt Otay’s workplace or communications. All of Tenant’s construction
and installation work shall be performed at Tenant’s sole cost and expense in a good and
workmanlike manner. Tenant shall have the right to remove all facilities it installs at its sole
expense on or before the expiration or termination of this Lease.

d. Improvements to Facilities / Additional Space. 1f, at any time during the
Term, Tenant requests permission from Otay to add improvements requiring construction to its
then existing Facilities, the then current Administrative Fees shall be payable to Otay for

reimbursement for staff time to process the new request, construction inspection and monitoring
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during construction. If the requested Tenant improvements include additional lease space, a new
lease agreement for the additional lease spiace must be executed prior to start of construction and
Tenant shall pay the Administrative Fees then in effect, and shall comply with Otay’s
requirements then in effect. The administrative fees for the additional lease space shall be in
addition to, and shall not replace the administrative fees for improvements requiring construction
to the Facilities.
€. Permits and Compliance with Applicable Laws. Prior to commencing any
construction or improvements, and from time to time, as applicable, Tenant agrees to obtain all
necessary approvals for its communications operations and for the Facilities and to operate and
maintain the same, at all times in accordance with all applicable laws, rules and regulations.
i. Prior to commencing construction, Tenant shall deliver to Otay
copies of all executed licenses, approvals and permits required by local, state or

federal agency in connection with the Facilities, which permits shall be attached

hereto as Attachment B to Exhibit D.

ii. From time to time, as required by law or regulation in connection
with the normal operation of the Facilities or as needed due to improvements or
alterations to the same, Tenant shall provide Otay with copies of updated permits,
licenses and/or approvals. Tenant shall provide written evidence, satisfactory to
Otay of all FCC approvals and other governmental permits and approvals,
including but not limited to compliance with FCC Electromagnetic Radiation
Guidelines.

iii. Otay agrees, at no expense to Otay, to cooperate with Tenant in

making application for and obtaining all licenses, permits and any and all
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necessary approvals that may be required for Tenant’s intended use of the

Premises. ‘

f. Utilities. Tenant shall be authorized to install utilities for the Premises and
the Facilities at Tenant’s expense and to improve the present utilities on or near the Premises
(including, but not limited to the installation of an emergency back-up power) subject to Otay’s
approval of the location, which approval shall not be unreasonably withheld. Tenant shall fully
and promptly pay for all utilities furnished to the Premises for the use, operation and
maintenance of Tenant’s facilities.

g. Repair of Otay’s Improvements.  Any damage done to Otay’s
improvement on the property during installation and/or during operations caused by Tenant or in
connection with installation operation shall be repaired or replaced immediately at Tenant’s
expense and to Otay’s reasonable satisfaction. In connection with the installation and operation
of the antennae facilities, Tenant shall not locate or attach any antennae or other equipment to
Otay’s facilities without the prior written approval of Otay. Tenant shall pay all costs and
expenses in relation to maintaining the integrity of Otay’s facilities in connection with Tenant’s
installation and operation of the antennae facilities.

h. Maintenance and Repair. At all time during the Term, Tenant shall
maintain the Premises and the Facilities in a manner acceptable to Otay. Tenants use of its
facilities shall not interfere with Otay’s operation of its improvements.

1. Liens. Tenant shall not encumber or allow the Premises or the Property to
be encumbered in any manner other than as expressly authorized herein.

j- Security. Tenant recognizes and agrees that the Premises and the
Reservoir Site are a sensitive area. Tenant agrees to provide for the proper supervision of all

Tenant personnel assigned to enter and do work at the Premises. Tenant also agrees to, at its
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own cost and expense, comply with any and all security measures instituted by Otay from time to

time.

10.  Maintenance and Repair of Otay’s Improvements. At any time during the Term,
or while this Lease remains in effect, Otay may, at its option and upon written notice to Tenant,
remove or cause Tenant to remove all or any portion of its Facilities at Tenant’s expense, in
order for Otay to paint, repair, or make replacements to its improvements on the Premises (the
“Maintenance Work™), as deemed necessary by Otay in its sole discretion. Tenant agrees to fully
cooperate with Otay’s efforts in connection with any Maintenance Work, including removing
and re-installing any portion of the Facilities identified by Otay to be removed.

a. Temporary Facilities. During the course of the Maintenance Work,
Tenant may install temporary antennae, at Tenant’s expense, on the leased Premises subject to
Otay’s approval of the location. Once the Maintenance Work is completed by Otay, Tenant
agrees to promptly dismantle any temporary facilities and to relocate the facilities to their
original location or to any other location approved by Otay, as appropriate. All work related to
the removal of any portion of the Facilities, installation of temporary facilities, dismantling,
relocation to their original location and any related work, shall be done at Tenant’s sole cost and
expense and in good and workmanlike manner.

b. Repair of damage. Tenant shall repair any damage caused by Tenant in
connection with the installation, maintenance, operation or removal of any temporary facilities or
the Facilities.

C. Otay’s option to remove temporary fucilities. If any temporary antennae is
not removed within thirty (30) days from the date the Maintenance Work is completed, Otay will

have the right to remove the temporary antennae and charge Tenant for such costs.
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d. Painting of the Facilities. If the Maintenance Work includes the painting
of Otay’s improvements, the Tenant shail be responsible for repainting its antennas and/or
equipment to match Otay’s facility. Otay will provide specifications regarding paint type, color
and application method to the Tenant to accomplish this requirement. The Tenant will be
required to provide painting/coating submittals to Otay prior to receiving permission to begin
painting.

11. Co-Location. ~ Tenant agrees that Otay may enter into leases with other
communication carriers, wireless communications carriers and other utilities for use of any
portion of the “Reservoir Site” as long as said leases do not result in unreasonable interference
with Tenant’s use of the Premises. Tenant will reasonably cooperate with Otay’s efforts in this
regard including, at Otay’s request, the relocation of, or changes to, the Facilities; provided that
any alterations or relocation needed, at Otay’s sole discretion, to accommodate the new lessee
shall be performed at the expense of Otay or the new lessee.

12. Subleasing/Encumbrance. Tenant may not sub-lease or sub-license or otherwise

encumber the Premises or any portion of the Facilities without Otay’s prior written consent,
which may be granted or denied at Otay’s sole discretion. Any sub-lease or other encumbrance
will require an amendment to this Lease and shall specify the terms and conditions for the sub-

lease or other encumbrance.

13. Condition of the Property at Expiration or Termination. Upon the expiration or

termination of this Lease as herein provided, Tenant shall surrender the Premises, and any
Easements granted by Otay in connection with this Lease, to Otay in good and broom-clean
condition, with all portions of the Facilities, including but not limited to equipment, supplies,
buried conduits, and structures removed along with subterranean foundations to a depth of three

feet below grade; or as otherwise agreed to by Otay in writing.
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14.  Interference. Tenant shall not use, nor shall Tenant permit its agents or invitees to
use any portion of the Premises in a mangler which interferes with Otay’s use of the Reservoir
Site for it’s intended purpose including communications facilities relating to Otay’s operation
such as telemetry/radio communications or any other pre-existing communications facilities.
This would not apply to interference with a tenant of Otay whose use did not “pre-exist” this
lease; except as agreed to by Tenant in connection with the co-location of any subsequent
tenant’s facilities. If Tenant’s operation in any way interferes with Otay’s telemetry/radio
facilities, Tenant will have five (5) business days to correct the problem after notice from Otay.
Tenant acknowledges that continuing interference will cause irreparable injury to Otay and,
therefore, Otay will have the right to terminate the Lease immediately upon notice to Tenant.

15.  Taxes. During the term of this Lease, Tenant shall pay before delinquency all
taxes, assessments, license fees, and any other charge of any type whatsoever that are levied,
assessed, charged, or imposed on or against Tenant’s personal property installed or located in or
on the leased premises and that become payable during the term of this Lease.

16.  Termination.

(a) This Lease may be terminated by Tenant without further liability if:

@) Tenant delivers to Otay 30-day written notice at any time prior to the
Commencement Date, for any reason or no reason;

(i)  Tenant gives Otay six months notice when Tenant determines at any time
after the Commencement Date that any governmental or non-governmental license, permit,
consent, approval, easement or restriction waiver that is necessary to enable Tenant to install or

operate Tenant’s facility cannot be obtained or renewed at reasonable expense or in reasonable

time period.
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(i) Tenant determines at any time after the Commencement Date that the
Premises are not appropriate or suitablej for its operations for economic, environmental or
technological reasons, including without limitation, any ruling or directive of the FCC or other
-governmental or regulatory agency, or problems with signal strength or interference not
encompassed by subsection (iv) below; provided that the right to terminate under this subsection
(iii) is exercisable only if Tenant pays Otay, as a termination fee, the lesser of twelve monthly
installments of annual rent or the balance of the rent due for the remaining term of this Lease;

(iv)  Otay commits a default under this Lease and fails to cure such default
within a 30-déy notice period, provided that if the period to diligently cure takes longer than 30
days and Otay commences to cure the default within the 30-day notice period, then Otay shall
have such additional time as shall be reasonably necessary to diligently effect a complete cure;

(V) The Premises are totally or partially destroyed by fire or other casualty so
as to hinder Tenant’s normal operations and Otay does not provide to Tenant within ten (10)
days after the casualty occurs a suitable temporary relocation site for Tenant’s facility pending
repair and restoration of the Premises.

(b) This Lease may be terminated by Otay without further liability if:

(1) Tenant commits a default under this Lease and fails to cure such default as

provided under paragraph 17, below.

17. Default.

a. Event of Default. The parties covenant and agree that a default or breach
of this Lease (an “Event of Default”) shall occur and be deemed to exist if, after notice and
opportunity to cure as provided below:

(1) Tenant shall default in the payment of rent or other payments hereunder and

said default shall continue for ten (10) days after Otay provides written notice of the same; or
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| (1) Either party shall default in the performance or observance of any other
covenant or condition of this Lease to beV:V performed or observed if such failure persists for a
period of thirty (30) days after the non-defaulting party provides written notice of the default to
the defaulting party.

b. Rights upon Default. Upon the occurrence of an Event of Default, in
addition to any other rights or remedies available to the} non-defaulting party under any law, the
non-defaulting party shall have the right to terminate the Lease.

c. Cure Rights. An Event of Default shall not exist unless written notice has
been given in accordance with this Lease, and the defaulting party has had the opportunity to
cure as provided herein. The defaulting party shall ‘cure the alleged default within the manner
provided herein; provided however, that if the nature of an alleged default is such that it can not
reasonably be cured within such thirty (30) day period, the defaulting party shall not be in breach

of this Lease if it commences a cure within such period, and thereafter diligently proceeds with

the actions necessary to complete such cure.

18. Destruction of Premises. If the Premises or the Facilities are destroyed or
damaged, Tenant may elect to terminate this Lease as of the date of the damage or destruction by
so notifying Otay no more than thirty (30) days following the date of damage or destruction,
provided Otay does not provide to Tenant, within ten (10) days after the casualty occurs, a
suitable temporary relocation site for Tenant’s facility pending repair and restoration of the
Premises.

19. Condemnation. If the condemning authority takes all the Property or a portion
which in Tenant’s opinion is sufficient to render the Premises unsuitable for Tenant’s use, then
this Lease shall terminate as of the date when possession is delivered to the condemning

authority. In the event of any taking under the power of eminent domain, Tenant shall not be
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entitled to any portion of the award paid for the taking and Otay shall receive the full amount of
such award except as provided herein. Teﬁant hereby expressly waives any right or claim to any
portion of a condemnation award, except for relocation benefits and goodwill. All other
.damages, whether awarded as compensation for diminution in value of the leasehold or to the fee
of the Premises, shall belong to Otay.

20. Insurance. Tenant shall maintain the following insurance:

a. Commercial general liability with limits of $5,000,000 per occurrence;

b. Automobile liability with the combined single limit of $1,000,000 per
accident;

c. Worker’s compensation, as required by law;

d. Employer’s liability with limits of $1,000,000 per occurrence.

Tenant shall name Otay as an additional insured on each of the aforementioned insﬁrance
policies and the policies shall state that they are primary and that any policies Otay maintains
shall be noncontributory. Tenant shall provide Otay with written certificates of insurance
evidencing such coverage. Said policies shall expressly provide that the policies shall not be
canceled or altered without at least thirty (30) days prior written notice to Otay. Said policies
shall be with insurance companies with an A.M. Best rating of AVII or better.

Otay takes no responsibility for the protection of Tenant’s property from acts of
vandalism by third parties. The insurance requirements may be changed by Otay upon giving of
notice to Tenant; provided that the requirements set forth above shall be the minimum insurance
requirements during the Term.

21.  Indemnity. Tenant shall hold harmless, indemnify and defend Otay and each of
Otay’s directors, officers, managers, employees, agents and successors and assigns, from any and

all claims, suits or actions of any kind and description brought forth on account of injuries to or

Lease for Telecommunication Facilities Page 14




death to any person or damage to any property, including damage to the Premises arising out of
or related to its use of the Premises, except to the extent that such claims, suits or actions arise

out of the sole negligence or willful misconduct of Otay.

22.  Estoppel Certificate. Tenant shall, at any time and from time to time upon not

less than thirty (30) days prior request by Otay, deliver to Otay a statement in writing certifying
that (a) the Lease is unmodified and in full force (or if there have been modifications, that the
Lease is in full force as modified and identifying the modifications; (b) the dates to which rent
and other charges have been paid; (c) as far as the person making the certificate knows, Otay is
or is not in default under any provisions of the Lease; and (d) such other matters as Otay may
reasonably request.

23.  Assignment. Tenant shall not assign this Lease except to an affiliated parent
entity, subsidiary, purchaser of assets, or holder of its FCC license, without Otay’s prior written
consent. If, during the term of this Lease, Tenant requests the written consent of Otay to any
assignment, Otay’s consent thereto shall not unreasonably be withheld. Consent to one
assignment shall not be deemed to be a consent to any subsequent assignment, and any
subsequent assignment without Otay’s consent shall be void and shall, at Otay’s option,

terminate this Lease.

24. Memorandum of T.ease. If requested by Tenant, Otay agrees to promptly execute

and deliver to Tenant a recordable Memorandum of Lease substantially in the form of Exhibit E.

25. Resolution of Disputes. All controversies or claims arising out of or relating to

this Lease shall be resolved by submission to final and binding arbitration at the offices of the
American Arbitration Association (“AAA”) located in San Diego, California. Such arbitration

shall be conducted in accordance with the most recent version of the AAA commercial

arbitration rules.
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26.  Choice of Law and Venue. This Lease shall be interpreted in accordance with the
laws of the State of California, and any disputes shall be heard in a court of competent

jurisdiction in the State of California.

27.  Attorney’s Fees. In the event that either party commences any legal action or

proceeding, including an action for declaratory relief, against the other by reason of the alleged
failure of the other to perform or keep any term, covenant, or condition of this Lease, the party
prevailing in said action or proceeding shall be entitled to recover, in addition to court costs,
reasonable attorneys’ fees to be fixed by the court, and such recovery shall include court costs

and attorneys’ fees on appeal.

28.  Entire Agreement. This Lease contains all agreements, promises and

understandings between Otay and Tenant and no verbal or oral agreements, promises or
understandings shall or will be binding upon either Otay or Tenant and any addition, variation or
modification to this Lease shall be in effect unless made in writing and signed by the parties

hereto.

29. Incorporation of Exhibits and Recitals. All exhibits and attachments attached to

this Lease and all Recitals above are incorporated and made a part hereof as if fully set forth
herein.

30. Severability. If any term or condition of this Agreement is found unenforceable,
the remaining terms and conditions will remain binding upon the parties as though said
unenforceable provision were not contained herein. However, if the invalid, illegal or
unenforceable provision materially affects this Agreement then the Agreement may be
terminated by either party on ten (10) days prior written notice to the other party hereto.

31.  Waiver. Waiver of any provision or term of this Agreement, or of any breach or

default hereunder, shall not constitute a waiver of any other term, condition, breach or default, or
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of a subsequent applicability of a term or condition, or a waiver of a subsequent breach or
default, nor shall it constitute an amendmer;t to the term, condition or provision that is waived.

32.  Notice. All notices, requests, demands and communications hereunder will be
given by first class certified or registered mail, return receipt requested, or by a nationally
recognized overnight courier, postage prepaid, to be effective when properly sent and received,
refused or returned undelivered. Notices may be given by facsimile if proof of transmission is
retained. Notices shall be sent to the addresses sent forth below:

OTAY: Otay Water District
Atin: General Manager
2554 Sweetwater Springs Boulevard
Spring Valley, CA 91978-2096
Phone: (619) 670-2210
Fax: (619) 660-0829

TENANT: New Cingular Wireless PCS, LLC
Attn : Network Real Estate Administration
Re: Cell Site #: SS0631
Cell Site Name: Otay Monarch
Fixed Asset No: 10090974
12555 Cingular Way, Suite 1300
Alpharetta, Georgia 30004

With a copy sent concurrently to Tenant’s Legal Department:
If sent via certified or registered mail to:

New Cingular Wireless PCS, L1.C
Attn.: Legal Department

Re: Cell Site #: SS0631

Cell Site Name: Otay Monarch
Fixed Asset No: 10090974

P.O. Box 97061

Redmond, WA 98073-9761
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If sent via nationally recognized overnight courier to:

E |
New Cingular Wireless PCS, LLC |
Attn.: Legal Department |
Re: Cell Site #: SS0631

Cell Site Name: Otay Monarch
Fixed Asset No: 10090974
16331 NE 72" Way
Redmond, WA 98052-7827

33. Corporate Authority. The persons executing this Agreement on behalf of the

parties hereto warrant that (i) such party is duly organized and existing, (ii) they are duly

authorized to execute and deliver this Agreement on behalf of said party, (iii) by so executing
this Agreement, such party is formally bound to the provisions of this Agreement, and (iv) the

entering into this Agreement does not violate any provision of any other Agreement to which

said party is bound.
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IN WITNESS WHEREOF, the parties have executed this Lease as of the

,20__. This date is referred to as the Commencement Date in the Lease.

NEW CINGULAR WIRELESS PCS, LLC,
a Delaware limited liability company

By: AT&T Mobility Corporation,
Its: Manager

By:

Name:

Its:

OTAY WATER DISTRICT
2554 Sweetwater Springs Blvd.
Spring Valley, CA 91979

By:

Name: Mark Watton
Its: General Manager
APPROVED AS TO FORM:

Yuri Calderon, General Counsel

Date
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EXHIBIT A
SPECIAL. TERMS AND CONDITIONS ADDED TO
AGREEMENT BETWEEN NEW CINGULAR WIRELESS
PCS, LLC AND OTAY TO LOCATE COMMUNICATION
FACILITIES AT OTAY’S 1200-1 RESERVOIR SITE,
DATED , (THE “LEASE”)

If any terms or conditions set forth herein contradict terms or conditions of the
Lease to which this Exhibit is attached, as described above, the terms and
conditions of this Exhibit shall control.

SPECIAL TERMS AND CONDITIONS

1. Landscaping and Maintenance. The installation, permitting, maintenance and upkeep,
and all expenses or other obligations related thereto, in connection with any and all landscaping
and irrigation systems mandated by the permitting agencies will be the sole responsibility of the
Tenant. Otay Water District makes no commitment for delivery of water for said landscaping,
except 1f Tenant obtains a water meter for the site and pays for water use.

2. Rent. At Tenant’s election, subject to prior written notice as set forth in the Lease,
Tenant may pay rent annually, in advance during each of the five-years of the Initial Term or
during each of the five years in any Extension Term. Once the Initial Term or Extension Term,
as applicable, has commenced, Tenant may not alter its election to pay monthly or annually.

3. Tenant’s Financing. Notwithstanding anything to the contrary contained in this Lease,
Tenant may assign, mortgage, pledge, hypothecate or otherwise transfer without prior notice or
consent its interest in this Lease to any financing entity, or agent on behalf of any financing
entity to whom Tenant (i) has obligations for borrowed money or in respect of guaranties thereof,
(it) has obligations evidenced by bonds, debentures, notes or similar mnstruments, or (iii) has
obligations under or with respect to letters of credit, bankers acceptances and similar facilities or
in respect of guaranties thereof; provided that no such assignment shall become binding on Otay
until written notification is given by Tenant to Otay as provided in the Lease. A “financing
entity” as used herein, does not include any entity which primary business is not that of banking,

finance, lending or investing funds and does not include any entity whose primary business is
telecommunications.

a. Waiver of Otay’s Lien. With respect to any such financing entity, Otay waives
any lien rights it may have concerning the Facilities, which is deemed Tenant’s
personal property and not fixtures attached to the Property and Tenant or, if
appropriate, the financing entity has the right to remove the same at any time
without Otay’s consent. The financing entity shall not have the right to operate
the Facilities without Otay’s prior written consent, which may be denied if the
financing entity does not meet the definition of financing entity above.
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b. Collateral. Tenant may enter into a financing arrangement including promissory

notes and financial and Security agreements for the financing of the Facilities
(“Collateral”) with a third party financing entity (and may in the future enter into
additional financing arrangements with other financing entities). In connection
therewith, Otay (i) consents to the installation of the Collateral; (ii) disclaims any
interest in the Collateral, as fixtures or otherwise; and (iii) agrees that the
Collateral shall be exempt from execution, foreclosure, sale, levy, attachment, or
distress for any Rent due or to become due and that such Collateral may be
removed at any time without recourse to legal proceedings.

Disposition of Collateral. Notwithstanding paragraphs a. and b., above, if
Tenant fails to remove the Collateral, or any component thereof, within five (5)
days of the termination of this Lease, said failure shall constitute an abandonment.
If thereafter, Tenant or any holder of Collateral, lender or assignee, whether or not
notification was provided to Otay, fails to claim and remove the same, within
thirty (30) calendar days of the date of termination of this Lease, Otay is hereby
specifically authorized to remove and dispose of the Collateral, or any component
thereof, so abandoned at Tenant’s sole cost and expense and without incurring
any liability to Tenant, or any lender with any interest in all or any part of the
Collateral, or any assignee of this Lease.

- No privity or obligation. Otay does not have privity with any financing entity
and specifically disclaims any obligation to any such entity, including any

obligation to provide copies of any notices of default or right to cure under the
Lease.
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EXHIBIT B

TO AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC AND OTAY TO LOCATE |
COMMUNICATION FACILITIES AT OTAY’S 1200-1
RESERVOIR SITE, DATED , (THE
“LEASE”)

List of Attachments to Exhibit B:

ATTACHMENT A. DEPICTION OF RESERVOIR FACILITIES
ATTACMENT B.  LEGAL DESCRIPTION OF THE PROPERTY
ATTACHMENT C. LEGAL DESCRIPTION OF THE PREMISES

ATTACHMENT D. DEPICTION OF THE PROPERTY AND PREMISES
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EXHIBIT B

ATTACHMENT A
LOCATION MAP
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EXHIBIT B

ATTACHMENTC
LEGAL DESCRIPTION OF THE PREMISES




EXHIBIT "A"

LEGAL DESCRIPTION OF THE PREMISES
Otay Monarch Water Tank
1697 Burris Drive
El Cajon, CA 92019

PROPOSED EQUIPMENT EASEMENT

A PROPOSED EQUIPMENT EASEMENT LYING WITHIN A PORTION OF THE NORTHWEST
QUARTER OF SECTION 20, TOWNSHIP 16 SOUTH, RANGE 1 EAST, SAN BERNARDINO
BASE AND MERIDIAN IN THE COUNTY OF SAN DIEGO, STATE OF CALIFORNIA AS
SHOWN ON THE COUNTY OF SAN DIEGO TRACT 4394—2 ACCORDING TO MAP
THEREOF NO. 12574, FILED IN THE OFFICE OF THE COUNTY RECORDER OF SAN
DIEGO COUNTY FEBRUARY 28, 1990 AS FILE NO. 90-108252, BEING MORE
PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING AT THE SOUTHEASTERLY CORNER OF THE PARCEL OF LAND LABELED
NOT A PART” AS SHOWN ON SAID MAP NO. 12574, THENCE LEAVING SAID
SOUTHEASTERLY CORNER N4752'44"W, 123.85 FEET TO THE POINT OF BEGINNING,
THENCE N57°17°247W, 31.00 FEET; THENCE N3242'36"F, 1529 FEET, THENCE
S57717°247E, 16.91 FEET TO A POINT HEREINAFTER REFERRED TO AS POINT AT
THENCE CONTINUING S57°17°247E, 10.92 FEET: THENCE SO03°10°46™W, 6.42 FEET;
THENCE S32°42'36"W, 9.70 FEET TO THE POINT OF BEGINNING.

THE BEARINGS SHOWN HEREON ARE BASED UPON THE STATE PLANE COORDINATE SYSTEM
OF 1983 (NAD 83), CALIFORNIA ZONE 6.

SAID PROPOSED EASEMENT CONTAINS 465 SQUARE FEET. MORE OR LESS.

ALL AS SHOWN ON EXHIBIT "B” ATTACHED HERETO AND MADE A PART THEREOF.

PREPARED UNDER MY SUPERVISION:

T
ARWDO D. DUPONT,
P.L.S. 7780
REG. EXP. DECEMBER 31, 2009

SHEEY 2 OF 4

c n L VH Dﬂ Job No. 09723

Drawn By: AL
SURVEYING, INC. Date: 09/22/09
411 JENKS CIRCLE, SUITE 205, CORONA, CA. 92880-1782 PHONE: 951-280-9960 FAX: 951-280-0746 www.calvada.com




EXHIBIT "B"

DEPICTION OF THE PROPERT Y- PREMISES - TEMPORARY TRENCH EASEMENT
Otay Monarch Water Tank

1697 Burris Drive

El Cajon, CA 92019
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EXHIBIT C

TO AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC AND OTAY TO LOCATE
COMMUNICATION FACILITIES AT OTAY’S 1200-1
RESERVOIR SITE, DATED : (THE
“LEASE”)

DEPICTION AND LEGAL DESCRIPTION OF
TEMPORARY TRENCH EASEMENT

Easement Requested? [ﬂ Yes [J No
Easement Granted? II( Yes 0 No

If Easement granted, complete the following information:

For good and valuable consideration, receipt of which is hereby acknowledged, the Otay
Water District, as Grantor, hereby grants to New Cingular Wireless PCS, LLC, as Tenant, a
temporary Easement to excavate, remove dirt and do any act necessary to install, operate and
maintain power lines and connection lines as required in connection with the communications

facilities and the antenna to be located on the Premises. The legal description of the land subject

to the Easement is as follows:

A drawing depicting the Easement is attached hereto. Tenant may not sell, transfer or
assign the Easement herein granted to Tenant. Tenant’s rights under the Easement are
specifically limited to the installation of such power lines, transmission lines and other

communications lines and accessories as required to efficiently operate Tenant’s communication

facilities on the Premises.

Lease for Telecommunication Facilities Exhibit C — page 1




The Easement shall automatically terminate on the day that is thirty (30) years from the

date of the Lease. However, if the Lease 1s terminated earlier for any reason, the Easement will
become unenforceable and, for all purposes, terminate on the date the Lease is terminated.

Grantor reserves the right to use the lands that are subject to the Easement in a manner
such that it will not interfere with Tenant’s use thereof.

Grantor retains the right to remove, at Tenant’s expense, from the surface of the
Easement any item, structure improvement or portion thereof that interferes or conflicts with
Otay’s use of the Property.

Tenant agrees to indemnify, defend and hold harmless the Grantor for any damage to
property or person (including death) and any, claim, suit, action, cost or expense arising in
connection with the Easement or Tenant’s use or installation of any item, line, facility or other
thing in connection therewith.

Tenant agrees to maintain the portion of the Property subject to the Easement in

substantially the condition it is on the date the Lease is executed, excepting only such changes as

are accepted by Otay in writing.

Lease for Telecommunication Facilities Exhibit C — page 2




EXHIBIT "A"

LEGAL DESCRIPTION OF TEMPORARY EASEMENT
Otay Monarch Water Tank
1697 Burris Drive
El Cajon, CA 92019

|
v
i
\
|

PROPOSED UTILITY EASEMENT

A PROPOSED 5.00 FOOT UTILITY EASEMENT LYING WITHIN A PORTION OF THE NORTHWEST QUARTER
OF SECTION 20, TOWNSHIP 16 SOUTH, RANGE 1 EAST, SAN BERNARDINO BASE AND MERIDIAN IN
THE COUNTY OF SAN DIEGO, STATE OF CALIFORNIA AS SHOWN ON THE COUNTY OF SAN DIEGO
IRACT 4394~2 ACCORDING TO MAP THEREOF NO. 12574, FILED IN THE OFFICE OF THE COUNTY
RECORDER OF SAN DIEGO COUNTY FEBRUARY 28, 1990 AS FILE NO. 90-108252. SAID PORTION
ALSO BEING THE PARCEL OF LAND LABELED "NOT A PART" AS SHOWN ON SAID MAP NO. 12574.

THE CENTERLINE OF SAID 5.00 FOOT EASEMENT BEING MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

BEGINNING AT POINT "A" AS DESCRIBED ABOVE: THENCE N32°42°36"F, 2.50 FEET; THENCE ‘
N57°17°24"W, 3.77 FEET TO THE BEGINNING OF A TANGENT CURVE CONCAVE NORTHEASTERLY AND ‘
HAVING A RADIUS OF 55.00 FEET; THENCE NORTHWESTERLY ALONG SAID CURVE, THROUGH A 3
CENTRAL ANGLE OF 3828°30" AND AN ARC DISTANCE OF 36.93 FEET TO THE BEGINNING OF A
COMPOUND CURVE CONCAVE NORTHEASTERLY AND HAVING A RADIUS OF 72.58 FEET, THENCE
NORTHWESTERLY ALONG SAID CURVE, THROUGH A CENTRAL ANGLE OF 2°52'53" AND AN ARC
DISTANCE OF 3.65 FEET TO THE BEGINNING OF A COMPOUND CURVE CONCAVE SOUTHEASTERLY
AND HAVING A RADIUS OF 48.00 FEET: THENCE NORTHEASTERLY ALONG SAID CURVE, THROUGH A
ENTRAL ANGLE OF 46°07°59" AND AN ARC DISTANCE OF 3865 FEET, THENCE N3011'5677E, 7.20
FEET TO THE BEGINNING OF A TANGENT CURVE CONCAVE SOUTHEASTERLY AND HAVING A RADIUS
OF 31.00 FEET, THENCE NORTHEASTERLY ALONG SAID CURVE, THROUGH A CENTRAL ANGLE OF
304113 AND AN ARC DISTANCE OF 16.60 FEET 1O THE BEGINNING OF A COMPOUND CURVE
CONCAVE SOUTHERLY AND HAVING A RADIUS OF 64.73 FEET, THENCE EASTERLY ALONG SAID
CURVE, THROUGH A CENTRAL ANGLE OF 57°15'23" AND AN ARC DISTANCE OF 64.68 FEET TO THE
BEGINNING OF A COMPOUND CURVE CONCAVE SOUTHWESTERLY AND HAVING A RADIUS OF 19.00
FEET, THENCE SOUTHEASTERLY ALONG SAID CURVE THROUGH A CENTRAL ANGLE OF 49°13'49”
AND AN ARC DISTANCE OF 16.33 FEET TO THE BEGINNING OF A COMPOUND CURVE CONCAVE
SOUTHWESTERLY AND HAVING A RADIUS OF 187.14 FEET: THENCE SOUTHEASTERLY ALONG SAID
CURVE, THROUGH A CENTRAL ANGLE OF 1472546 AND AN ARC DISTANCE OF 4713 FEET TO THE
BEGINNING — OF A COMPOUND CURVE CONCAVE NORTHWESTERLY AND HAVING A RADIUS OF 125.00
FEET, THENCE SOUTHWESTERLY ALONG SAID CURVE, THROUGH A CENTRAL ANGLE OF 926°43"7 AND

AN ARC DISTANCE OF 20.61 FEET, THENCE S11°14°52"W, 24.92 FEET, THENCE S8207°03"E, 26.25
FEET TO THE END OF SAID EASEMENT,

ALL AS SHOWN ON EXHIBIT "B" ATTACHED HERETO AND MADE A PART THEREOF.

PREPARED UNDER MY SUPERVISION:

7
ARW/DO D. DUPONT,
P.L.S 7780
REG. EXP. DECEMBER 31, 2009
SHEET 30F 4
c ﬂ L VH D ﬁ Job No. 09723
Drawn By: AL
SURVEYING, INC. Date: 09/22/09
411 JENKS CIRCLE, SUITE 205, CORONA, CA. 92880-1782 PHONE: 951-280-9960 FAX: 951-280-9746 www.calvada.com




EXHIBIT "B"

DEPICTION OF THE PROPERTY- PREMISES - TEMPORARY TRENCH EASEMENT
Otay Monarch Water Tank

1697 Burris Drive

El Cajon, CA 92019
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EXHIBIT D

TO AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC AND OTAY TO LOCATE
COMMUNICATION FACILITIES AT OTAY’S 1200-1
RESERVOIR SITE, DATED ) (THE
“LEASE”)

List of Attachments to Exhibit D:

Attachment A. Depiction of the Telecommunication Facilities

Attachment B. Permits
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EXHIBIT D

ATTACHMENT A
DEPICTION OF THE TELECOMMUNICATION F ACHLITIES
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EXHIBIT D

ATTACHMENT B
PERMITS
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FEE STATEMENT

Permit Type & Number:
Permit Description:

' Project Name:
Permit Owner Name:
Site Address:

APN:

1019 -20090139 Statement Date: 11 AUG 2009
PERMIT-COMMERCIATL

Project No:

AT&T MOBILITY Client No:

1697 BURRIS DR
E1l Cajon, CA 92020

517-282-09-00

Project Description/Scope
Cross street: TINA ST.

Description of Work:
EQUIPMENT CABINETS,

UNMANNED CELL SITE NEW 273 SQFT CONCRETE BLOCK ENCLOSURE WITH 3

METER FOR AT&T MOBILITY

& 12 NEW ANTENNAS FACADE MOUNTED ON AN EXISTING WATER TANK & NEW 200 AMP

Fee/Deposit Details

Valuation: $125,000.00

Fee Code Description Acct. Code Amount
1CO0016XX0 STATE FEE (COMMERCIAL) 1006372-995-10 7.65
1CO0017XXO SEISMIC FEE (COMMERCIAL) 1006372-9595-10 26.25
1CO0021XX0 GREEN BLDG FEE (RES & COMM) 1006372-995-10 5.00
1BP0145%XX0 ELECTRIC PERMIT ONLY ' 1006372-995~10 226.00
1C00040XX0 ARCHIVING BASE FEE - RECORDS RETENTION 1006372-995-10 8.20
1CO0041%XX0 ARCHIVING FEE - PLAN PAGES (OVER 11X17) 1006372-595-10 48,30
1C00043%X%X0 ARCHIVING FEE - LETTER/LEGAL UP TO 11X17 1006372-995-10 40.00
1BP0132XX0 PERMIT - COMM MISC. ANT., CANOPY,RACKS 1006372-995-10 527.00

Total Amount Due:

$888.40
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COUNTY OF SAN DIEGO

DEPARTMENT OF PLANNING AND LAND USE Page 1 of 1
5201 Ruffin Road, Suite B

San Diego, CA 92123 .
858-694-2960 RECEIPT NUMBER: 09-0584337

Cashier: CTRIEUPL

APN: 517-282-09-00 PARCEL OWNER: OTAY WATER DISTRICT s

DATE ISSUED: 11-AUG-2009 ADDRESS: 3

PERMIT: 1019 20090139 CITY/STATE/ZIP:, 00000 |

. SCOPE: COMM'L MISC (ANTENNA, CANOPY, RACKS)

SITE ADDRESS: 1697 BURRIS DR PERMIT OWNER: AT&T MOBILITY |

SUBDIVISION: ADDRESS: 5738 PACIFIC CENTER BLVD 5

CITY: El Cajon, CA 92020 CITY/STATE/ZIP: SAN DIEGO, CA 92121

Fees Calculated 12 Months Back :
Date Fee Code Description Paid to Date This Receipt Balance Due
11-AUG-2009  1CO0016XXO STATE FEE (COMMERCIAL) $0.00 $7.65 $0.00
11-AUG-2009  1CO0017XXO  SEISMIC FEE (COMMERCIAL) $0.00 $26.25 $0.00
11-AUG-2009  1CO0021XXO GREEN BLDG FEE (RES & COMM) $0.00 $5.00 $0.00
11-AUG-2009  1BP0132XXO PERMIT - COMM MISC. ANT., CANOPY,RACKS $0.00 $527.00 $0.00
11-AUG-2009  TCO0040XXO ARCHIVING BASE FEE - RECORDS RETENTION $0.00 $8.20 $0.00
11-AUG-2009  1CO0041XXO ARCHIVING FEE - PLAN PAGES (OVER 11X17) $0.00 $48.30 $0.00
11-AUG-2009  1CO0043XX0O  ARCHIVING FEE - LETTER/LEGAL UP TO 11X17 $0.00 $40.00 $0.00
11-AUG-2009  1BP0145XX0  ELECTRIC PERMIT ONLY $0.00 $226.00 $0.00
Totals: $888.40 $0.00

Payment Code Description Amount .
CHECK CHECK #31158 $888.40

Tendered: $888.40 i

Change: $0.00 {

Balance Due: $0.00 !




ERIC GIESON County of San Biego

DIRECTOR
DEPARTMENT OF PLANNING AND LAND USE

5201 RUFFIN ROAD, SUITE B, SAN DIEGO, CALIFORNIA 92123-1666
INFORMATION {858) 694-2080
TOLL FREE {800} 4110017
wwaw.adsounty.sa.govidply

May 28, 2009

Karen Adler
Plan Com, Inc.
302 State Place
Escondido, CA

SUBJECT: Otay Monarch Tank Wireless Telecommunications Facility Major Use
Permit; P08-006; ER: 08-14-005 - TRANSMITTAL OF FINAL PROJECT
DOCUMENTS AND CUSTOMER SATISFACTION SURVEY

/

Dear Ms. Adler;

Your Major Use Permit for a wireless telecommunications facility was approved on May
8, 2009, by the Planning Commission with various conditions (see attached decision),
This letter is being provided to transmit all final project documents for your records. We
would appreciate your comments on the processing of your discretionary project. We
have attached a Customer Satisfaction Survey along with a self-addressed stamped
envelope. Your comments will be used to help us serve you better in the future.

As a reminder, you must satisfy all “A” Conditions prior to obtaining any building permit,
satisfy all "B” Conditions prior to occupancy, and comply with all “C* Conditions
throughout the life of the permit. Please ensure that all “A” Conditions are satisfied and
provide evidence of their satisfaction when you submit your building plans to the San
Diego County Building Department. To assist you, DPLU staff has listed the
responsible contact person(s) below for the various conditions. You may contact the

responsible person below to obtain general information on how to satisfy the applicable
condition,
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| A1 Pay off Trust Account DPLU Trust Account Clerk (858) 694-3723
A7,BA DPLU Sign Off Conditions DPLU Permit Compliance (858) 694-3011
B “Frior o Occupsnoy Conditions” DPW PG NA
B “Prior to f);::u;}anf y Conditions” DPLU Building inspactor NA
B “Prior to Ceoupancy Condiions” DPLU Zoning Counter, Planner | (858) 694-2581
C.17 Stormwater Compliance DPW Team Leader (858) 495-5804
A5 DPW Sign Off Conditions DPW | Team Leader (858) 495-5804
DPW Team Leader DPW Richard Lantis (858) 495-5804
DPLU PROJECT MANAGER DPLU | Marcus Lubich (858) 694-8847

NOTE: Building permit plans must conform in detail to the approved design. Any project that was
approved through a Site E an. or Major Use Permit is required to be 100% consastent w;th that particular

use permit. Failure fo conform can cause delay to or denial of buildin d fi i
amendment of this approved desi desmn Any change3 to the building, chaﬂges to the building agout
increase in helght or square factage, changes to the number of parking spaces, changes to the building

design, or changes to the & roved landscapmq are subject fo approval of a Minor Deviation or
Modification of the approved use permit. No waiver of the Uniform Buildi

code or ordinance is intended or implied.

If you have any questions or concerns please contact me at (858) 694-8847.
Sincerely,

2 2

Marcus Lubach Pro;ect Manager

Attachment: Customer Satisfaction Survey (include self addressed stamped envelope)

cc:  Otay Water District, Atin: Danny Kjonegaard, 2554 Sweetwater Springs Bivd.,
Spring Valley, CA 91978

AT&T Mobility, Attn: Kevin McGee, 6925 Lusk Blvd., San Diego, CA 92121

email ¢c:

Rick Lantis, Project Manager, Department of Public Works, M.S. 0336

Alyssa Maxson, Planning Manager, Department of Planning and Land Use, M.S.
0650




SAN DIEGO COUNTY PLANNING COMMISSION

5201 Ruffin Road San Diego, CA 92123
May 8, 2009
Decision of the Planning Commission

On the Application of Major Use Permit
Number POB-006

GRANT, as per plot plan and elevations dated March 19, 2009, consisting of 9 sheets,
approved concurrently herewith, a Major Use Permit, pursuant to Section 8985, 69886,
and 7358 of the Zoning Ordinance, to authorize the location and use of an unmanned
wireless telecommunication facility consisting of twelve (12) panel antennas mounted to
an existing water tank and associated equipment cabinets. The associated equipment
will be surrounded by a 9 foot high Concrete Masonry Unit (CMU) wall. Pursuant to
Section 6985A of the Zoning Ordinance, a Major Use Permit is required because the
project site is located in an area zoned A70 (Limited Agriculture), is not located on a

high voltage transmission tower, and is not covered by a Wireless Community Master
Plan.

CONDITIONS
The following conditions are imposed with the granting of this Major Use Permit:

Building permit plans must confarm in detail to this approved design. Failure to conform
can cause delay to or denial of building permits and require formal amendment of this
approved design. No waiver of the Uniform Building Code standards or any other code
or ordinance is intended or implied.

A, Prior to obtaining any building or other permit pursuant to this Major Use Permit,
and prior to commencement of construction or use of the property in reliance on
this Major Use Permit, the applicant shall:

1. Pay off all existing deficit accounts associated with processing this
application to the satisfaction of the Department of Planning and Land
Use and the Department of Public Works.

2. Obtain a Construction Permit and/or Encroachment Permit for any and all
work within the County road right-of-way. Contact DPW
Construction/Road right-of-way Permits Services Section, (858) 694-3275,
to coordinate departmental requirements.
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Obtain approval for the design and construction of all driveways,
turnarounds, and private easement road improvements to the satisfaction
of the Rural Fire Protection District and the Director of Public Works.

Obtain a grading permit prior to commencement of grading when
quantities exceed 200 cubic yards of excavation or sight feet (8") of cut/fill
per criteria of Section 87.201 of the County Code.

Furnish the Director of Planning and Land Use a letter from the Director of
the Department of Public Works stating Conditions A.1 through A.4 have
been complied with to that Department's satisfaction.

Provide evidence showing that the project is in compliance with the March

21, 2000 Policy FP 2 County of San Diego Cellular Facilities Standards for
Fire Protection.

Submit evidence to the satisfaction of the Director of Planning and Land
Use (Building Division) that all “Prior to Use or Occupancy” condition B.1
of this Site Plan have been printed on a separate sheet of all building
plans associated with this Site Plan: [DPLU, FEE]

a. The conditions shall be printed on a separate sheet of the
building plans.

b. The Directors of Public Works or Planning and Land Use may
waive this condition to allow the issuance of a grading permit.
The requirement shall be met before the issuance of any
building permit.

B. Prior to any occupancy or use of the premises pursuant to this Major Use Permit,
the applicant shall:

1.

Pay the Major Use Permit Compliance Inspection Fee as specified in the
DPLU Fee Ordinance at Section 362 of the San Diego County
Administrative Code. The fee shall be paid at the DPLU Zoning Counter.
The permittee shall also schedule an appointment for an initial inspection
with the County Permit Compliance Coordinator to review the on~going
conditions associated with this permit. The inspection should be
scheduled for a date approximately six months subsequent to establishing
occupancy or use of the premises. [DPLU, FEE]
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C. The following conditions shall apply during the term of the Major Use Permit;

1.

10.

The applicant shall allow the County to inspect the property for which the
Major Use Permit has been granted, at least once every twelve months, to
determine if the applicant is complying with all terms and conditions of the
Major Use Permit. If the County determines the applicant is not complying
with the Major Use Permit terms and conditions the applicant shall allow
the County to conduct follow up inspections more frequently than once
every twelve months until the County determines the applicantis in
compliance.

The applicant is responsible for the maintenance and repair of any
damage caused by them to on-site and off-site private roads that serve
the project.

All light fixtures shall be designed and adjusted to reflect light downward,
away from any road or street, and away from adjoining premises, and
shall otherwise conform to Section 6324 of The Zoning Ordinance.

The parking areas and driveways shall be well maintained.

Property owners shall agree to preserve and save harmless the County of
San Diego and each officer and employee thereof from any liability or
responsibility for any accident, loss, or damage to persons or property
happening or ocourring as the proximate result of any of the work

undertaken to complete this work, and that all of said liabilities are hereby
assumed by the property owner.

The applicant shall maintain the appearance of the facility and associated
equipment shelter, as depicted in photo simulations on file with Major Use
Permit PO8-0086 (Attachment A), for the duration of the facility's operation.

All graffiti on any components of the facility shall be removed promptly in
accordance with County regulations. Graffiti on any facility in the public
right-of-way must be removed within 48 hours of notification.

All wireless telecommunication sites shall be kept clean and free of litter.

All equipment cabinets shall display a legible operator's contact number
for reporting maintenance problems.

All wireless carriers who intend to abandon or discontinue the use of any
wireless telecommunication facility shall notify the County of such
intention no less than 60 days prior to the final day of use.
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11. Wireless telecommunication facilities with use discontinued shall be
considered abandoned 90 days following the final day of use.

12.  All abandoned facilities shall be physically removed by the facility owner
no more than 80 days following the final day of use or determination that
the facility has been abandoned, whichever occurs first.

13.  The County reserves the right to remove any facilities that are abandoned
for more than 90 days at the expense of the facility owner.

14.  Any abandoned site shall be restored to its natural or former condition.
Grading and landscaping in good condition may remain.

15.  Noise from any equipment supporting the facility shall meet the
requirements of the County’s Noise Ordinance on an average hourly
basis.

16.  Equipment cabinets and antenna structures shall be secured to prohibit
- unauthorized access.

17.  Comply with all applicable stormwater regulations at all times. The
activities proposed under this application are subject to enforcement
under permits from the San Diego Regional Water Quality Control Board
(RWQCB) and the County of San Diego Watershed Protection,
Stormwater Management, and Discharge Control Ordinance (Ordinance
No. 9926) and all other applicable ordinances and standards. This
includes requirements for Low Impact Development (LID), materials and
wastes control, erosion control, and sediment control on the project site.
Projects that involve areas 1 acre or greater require that the property
owner keep additional and updated information onsite concerning
stormwater runoff. This requirement shall be to the satisfaction of the
Director of Public Works,

18.  The project shall conform to the approved plot plan(s). Failure to conform
to the approved plot plan(s); is an unlawful use of the land, and will result
in enforcement action pursuant to Zoning Ordinance Section 7703.

D. This Major Use Permit shall expire on May 8, 2011, at 4:00 p.m. (or such longer
period as may be approved pursuant to Section 7376 of The Zoning Ordinance
of the County of San Diego prior to said expiration date) unless construction or

use in reliance on this Major Use Permit has commenced prior to said expiration
date.




P08-006 ~5- May 8, 2009
FINDINGS:

CEQA FINDINGS

It is hereby found that the proposed project is exempt from the California Environmental
Quality Act as specified under Section 15303 of the State CEQA Guidelines for the
reasons detailed in the Notice of Exemption Form dated April 2, 2009, on file with DPLU
as Environmental Review Number 08-14-005.

MSCP FINDINGS

It is hereby found that the proposed project is in conformance with the Multiple Species
Conservation Program and the Biological Mitigation Ordinance for the reasons detailed
in the Conformance with the MSCP Subarea Plan Findings dated, April 2, 2009, on file
with DPLL as Environmental Review Number 08-14-005.

STORMWATER FINDINGS

It is hereby found that the project proposed by the applicant has prepared plans and
dooumentation demonstrating compliance with the provisions of the County of San
Diego Watershed Protection, Stormwater Management, and Discharge Control
Ordinance.

RESOURCE PROTECTION ORDINANCE FINDINGS

It is hereby found that the use or development permitted by the application is consistent
with the provisions of the Resource Protection Ordinance.

MAJOR USE PERMIT FINDINGS

Pursuant to Section 7358 (see Section 7359 for findings required for permits filed
pursuant to Regional Land Use Element 3.8) of The Zoning Ordinance, the following
findings in support of the granting of the Major Use Permit are made:

(a)  The location, size, design, and operating characteristics of the proposed use will
be compatible with adjacent uses, residents, buildings, or structures with
consideration given to

1. Harmony in scale, bulk, coverage, and density

Scale and Bulk:

This'is a request for a Major Use Permit to authorize the construction and
operation of an unmanned wireless facility. The proposed unmanned
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wireless telecommunication facility consist of mounting twelve (12) panel
antennas to an existing 34 foot high water tank and associate equipment
surrounded by a 9 foot high Concrete Masonry Unit (CMU) block wall,
both of which are consistent with the height requirement of the Zoning
Ordinance.

Photo simulations on file with Major Use Permit P08-006 (Attachment A)
ilustrate that the proposed wireless facility and associated equipment are
unobtrusive to the surrounding viewshed. The associated equipment will
be surrounded by a 9 foot tall CMU block wall that will screen the
equipment from view. The view from the surrounding area will be
minimized because the project is designed to be masked (CMU wall will
be painted dark tan to match hillside and panel antennas will be painted to
match the water tank) and will blend into the surrounding vegetation and
topography. The project is compatible with adjacent uses in terms of
scale and bulk because of the masked design, the existence of other
vertical elements (existing water tank and existing vegetation), and the
location of the facility. Therefore, the project will not substantially increase
the scale and bulk of the existing structure and result in negative impacts
to the surrounding areas. :

Coverage:;

The subject parcel is 1.06 acres in size. Surrounding land uses consist of
residential land uses with parcel sizes ranging from approximately 1.06 to
over 23 acres in size. The project is located on a parcel that is developed
with a 34 foot high water tanks and wireless telecommunications facility.
The lease area for this unmanned wireless telecommunication facility will
total 485 square-feet (less than 2% lot coverage). Due to the small scale
of the facility, the addition of the telecommunication facility will maintain
similar coverage with surrounding parcels.

Density:

The project is a Major Use Permit for the authorization of a

telecommunication facility and does not have a residential component
subject to density.

The availability of public facilities, services, and utilities

The project is located within the San Migue! Consolidated Fire Protection
District. The San Miguel Consolidated Fire Protection District has certified
availability of fire protection. In addition, the project has been reviewed
and found to be FP-2 compliant. The project will not require water or
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sewer services. Electrical and telephone services are available on-site.
All required utilities are therefore available for the project.

The harmful effect, if any, upon desirable neighborhood character

This is a request for a Major Use Permit to authorize the construction and
operation of an unmanned wireless facility. The facility consists of twelve
(12) panel antennas fagade mounted to an existing 34-foot tall water tank
owned by the Otay Water District. The proposed panel antennas will be
painted to match the water tank. Associated equipment consists of four
(4) outdoor equipment cabinets enclosed by a 9-foot high Concrete
Masonry Unit (CMU) block wall painted dark tan to blend with surrounding
hillside. The project will not adversely affect the desirable neighborhood
character because the project is designed to be masked, and the
equipment shelter will be located within a CMU enclosure to conceal |t
from the surrounding properties. Photo simulations on file with Major Use
Permit PO8-006 (Attachment A) illustrate that the line, form, and color of
the facility will be largely consistent with other elements that make up the
visual setting of the area, such as the existing water tanks to which the
proposed panel antennas will be mounted and existing vegetation. The
photo simulations demonstrate that the project is visually unobtrusive to
the surrounding viewshed. Furthermore, the project was reviewed for
noise impacts and determined to be consistent with the County Noise
Ordinance. The project, as designed, will not cause any substantial,
demonstrable negative aesthetic effect to views from the surrounding area

and roadways. Therefore, the project will not have a harmful effect on the
neighborhood character.

The generation of traffic and the capacity and physical character of
surrounding streets

The traffic generated from the project is expected to be one maintenance
trip per month and will utilize Burris Drive, a private road for access.
Existing parking is available on the property. The use associated with this
Major Use Permit is compatible with the existing nature of the area
because the number of maintenance trips will not substantially alter the
expected traffic or physical character of the surrounding streets and will
be compatible with adjacent uses. Therefore, the number of maintenance

trips will not substantially increase or alter the physical character of Burris
Drive and surrounding streets.
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()

5. The suitability of the site for the type and intensity of use or development
which is proposed

The project proposes a Major Use Permit for the authorization of an
unmanned wireless telecommunication facility. The subject property is
1.06 acres in size and is developed with access and utility services
adequate to serve the proposed use. The installation of the
telecommunication facility will not require significant alteration to the land
form. The project, as designed, will be masked and will not change the
characteristics of the area and is suitable for this site and the type and
intensity of uses and development. For reasons stated above, the
proposed project will be compatible with adjacent land uses.

6, Any other relevant impact of the proposed use

None identified.

The impacts, as described in Findings (a) above, and the location of the
proposed use will be consistent with the San Diego County General Plan.

The project is subject to the Estate Development Area (EDA) Regional Category,
(17) Estate Residential Land Use Designation, and the Valle De Oro Community
Plan. The project complies with the General Plan because civic uses are
allowed if they support the local population. In addition, the project is consistent
with Policy 4 of the Public Safety Element of the County General Plan that
encourages the support, establishment, and continual improvement of
Countywide telephone communications system, particularly with respect to
enhancing emergency communications.

That the requirements of the California Environmental Quality Act have been
complied with.

Pursuant to Section 15303 of the State CEQA Guidelines, the project is exempt
from CEQA because it is an unmanned wireless telecommunication facility that
involves the installation of Small, New Equipment and Facilities in Small
Structures. It has been determined that the project is not in an environmentally
sensitive location; will not have a cumulative effect on the environment; is not on
a hazardous waste site; will not cause substantial change in the significance of a
historical resource; and will not result in damage to a scenic highway

NOTICES:

NOTICE: The 90 day period in which the applicant may file a protest of the fees,
dedications or exactions begins on May 8, 2009.
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NOTICE: THE ISSUANCE OF THIS PERMIT BY THE COUNTY OF SAN DIEGO
DOES NOT AUTHORIZE THE APPLICANT FOR SAID PERMIT TO VIOLATE ANY
FEDERAL, STATE, OR COUNTY LAWS, ORDINANCES, REGULATIONS, OR
POLICIES INCLUDING, BUT NOT LIMITED TO, THE FEDERAL ENDANGERED
SPECIES ACT AND ANY AMENDMENTS THERETO,

NOTICE: Low Impact Development (LID) requirements apply to all priority projects as
of March 25, 2008. These requirements can be found at the following link beginning on
Page 32, Section 67.812, of the Municipal Stormwater Permit;

http:/fwww sdcounty.ca.gov/cob/ordinances/ord9926.doc

The draft LID Handbook is a source for LID information and is to be utilized by County
staff and outside consultants for implementing LID in our region. The handbook gives
an overview of LID. Section 2.2 reviews Gounty DPW planning strategies as they relate
to requirements from the Municipal Permit. The Fact Sheets in the Appendix may be
useful for information on all of the engineered techniques. Additional information can be

found in the extensive Literature Index. You can access the Handbook at the following
DPLU web address:

http:/iwww co san-diego.ca. us/dplu/docs/LID-Handbook. pdf

NOTICE: On January 24, 2007, the San Diego Regional Water Quality Control Board
(SDRWQCB) issued a new Municipal Stormwater Permit under the National Pollutant
Discharge Elimination System (NPDES). The requirements of the Municipal Permit
must be implemented beginning March 25, 2008. The Low impact Development (LID)
Best Management Practices (BMP) Requirements of the Municipal Permit can be found

at the following link beginning on Page 32, Section 67.812, of the Municipal Stormwater
Permit:

hitp:/www.sdeounty.ca.qovicob/ordinances/ord9926 . doc

All priority projects must minimize directly connected impervious areas and promote
biofiltration. Section 67.812 includes the minimal site design requirements that project
applicants must address and implement. These can be summarized into the following
four requirements: Disconnect impervious surfaces, Design impervious surfaces to
drain into properly designed pervious areas, Use pervious surfaces wherever
appropriate, Implement site design BMPs. The applicant / engineer must determine the
applicability and feasibility of each requirement for the proposed project and include

them in the project design, unless it can be adequately demonstrated which (if any) of
the requirements do not apply.




EXHIBIT E

TO AGREEMENT BETWEEN NEW CINGULAR
WIRELESS PCS, LLC AND OTAY TO LOCATE
COMMUNICATION FACILITIES AT OTAY’S 1200-1
RESERVOIR SITE, DATED , (THE
“LEASE”)

Memorandum of Lease

Check one option.
V' None.

[0 See Attached.

Lease for Telecommunication Facilities Exhibit E - page 1




AGENDA ITEM 8

STAFF REPORT

TYPE MEETING: Regular Boar

SUBMITTEDBY: James Cudls

APPROVED BY: Joseph -
(Chief)

MEETING DATE: November 4, 2009

nce Manager W.0./G.F. NO: DIV.NO. na11

em, Chief Financial Officer

APPROVEDBY: German Alv

, Assistant General Manager, Administration &
(Asst. GM):

Finance

SUBJECT: Rate Adjustment for Mexico Agreement to Transfer Water

GENERAL MANAGER’S RECOMMENDATION:

This is an informational item only.

COMMITTEE ACTION:

See Attachment A

BACKGROUND:

On October 9, 2008, the Board approved the District’s portion of
Amendment No. 1 to Agreement for Temporary Emergency Delivery of
a Portion of the Mexican Treaty Waters of the Colorado River to
the International Boundary in the Vicinity of Tijuana, Baja
California, Mexico, and for the Operation of Facilities in the
United States (“the Agreement”), which extended the existing
Agreement for a five-year period beyond November 9, 2008. As a
part of this action, the contract price (wheeling rate) that the
District charges for water pumped through District facilities
was set at $96.48 per acre-foot for calendar yvear 2009. This
was a reduction from the previous rate of $118.14 per acre-foot.

Under terms and conditions of the Agreement, charges for water
delivered to Mexico will remain constant for the calendar year,
except for charges associated with the cost of energy, which may
be adjusted on a quarterly basis as appropriate. Any changes to
the Schedule of Charges to be paid by Mexico are required to be
submitted to the United States Commissioner 45 days prior to the
beginning of each quarterly period. To adjust the rate
effective January 1, 2010, the approved new rate is due to the
United States Commissioner no later than November 16, 2009.



ANALYSIS:

Deliveries of water to Mexico are based on a schedule provided
by Mexico to the United States Commissioner on a calendar year
basis. Water is pumped to the Mexico connection from the
District’s 870-1 Pump Station, which also pumps water to the
District’s 870-1 Reservoir in the Otay Mesa area. There are a
total of 4 energy bills (SDG&E) attributable to the pump station
that are used in the calculations for the overall power costs.
The water volumes pumped to both Mexico and the Reservoir are
added together, and the energy costs for Mexico are allocated
bagsed on its percentage of the total water volume. The energy
costs are then added to the maintenance and repair costs

directly attributable to the Mexico connection and expressed as
a cost per acre-foot.

Overall power costs have been coming down over the last several
months and, based on the methodology described above, staff has
recalculated the “Unit payment due OWD for delivery charges and
other expenses ($/acre-foot)” to be used by the San Diego County
Water Authority (CWA) on their monthly billing invoices to
Mexico for water deliveries. Effective January 1, 2020, the
proposed rate is $65.98 per acre-foot.

This reduction in energy costs from calendar year 2009 to 2010
is an overall reduction in price of 31.6%. This is similar to

energy cost reductions evidenced by Metropolitan Water District
of approximately 34.9%

FISCAL IMPACT: ) 4@

None. This adjustment maintains the District in a cost neutral
position.

STRATEGIC OUTLOOK:

The District ensures its continued financial health through
long-term financial planning, formalized financial policies,
enhanced budget controls, fair pricing, debt planning, and
improved financial reporting.

LEGAL IMPACT:

None.
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General Manager 4
Attachments:

A) Committee Action Form



ATTACHMENT A

SUBJECT/PROJECT: ! Rate Adjustment for Mexico Agreement to Transfer Water

COMMITTEE ACTION:

The Finance, Administration, and Communications Committee
accepts Staff’s report as an informational item only.

NOTE:

The “Committee Action” is written in anticipation of the
Committee moving the item forward for board approval. This
report will be sent to the Board as a committee approved item,
or modified to reflect any discussion or changes as directed
from the committee prior to presentation to the full board.

C:\Documents and Settings\jamesc\My Documents\Board Reports\CommMtqg-MexicoWaterRate-101909.doc




AGENDA ITEM 9

STAFF REPORT

(Asst. GM):

SUBJECT:

TYPE MEETING: Regular Board MEETING DATE: November 4 , 2009

SUBMITTED BY: % W.0./G.F. NO: DIV.NO. A7l

APPROVEDBY:  Joseph K. Beachem, Chief Financial Officer

APPROVED BY:  German , Assistant General Manager, Administration and
Finance

Informational Item Discussing the Ongoing Monitoring of the
Water Rate Forecast

GENERAL MANAGER’S RECOMMENDATION :

That the Board receives this informational item regarding the
ongoing monitoring of the water rate forecast.

COMMITTEE ACTION:

Please see Attachment A.

PURPOSE :

To inform the Board of the ongoing monitoring of the water rate
forecast.

ANATLYSIS:

As a result of the greater than expected downturn in water
sales, staff was prompted to reevaluate the rate forecast. The
primary tool for this is the District’s six-year rate model.
Rates are projected such that the District’s financial strength
is maintained in all six years. This means that the debt
coverage ratios remain strong and all reserve targets are met.
The model was updated for numerous variables, with an end result
that shows the projected necessary rate increase to maintain
financial strength is expected to be very close to or slightly
lower than the prior projection of 19.9%.

As there are many other variables that will be updated in the
next budget process, the slight reduction is encouraging.

Having said this, it is too early to modify the expectations of
the customers.




Sales Volume Reduction

One of the most significant -variables in the rate model is water
sales. Staff has initiated numerous processes to increase the
monitoring of sales. Using a new daily report, which shows
potable and reclaimed sales along with budgeted sales, staff has
seen that the conservation levels have started to moderate.
-Sales at the end of the first month were below budget by 12%.
This increased to 13% by the end of August. This trend reversed
itself in September with sales moving above budget, bringing the
sales deficit down to 8% below budget.

This report is monitored closely not just to evaluate the
projected sales but also to monitor how well the District is
doing compared to the CWA water allocation. At the end of the
first quarter, Otay’s water purchases are 19.7% below the
allocation levels. Staff estimates that it is very unlikely
sales volumes will change in such a dramatic fashion such that
the District would be at risk of paying the penalty pricing.

Rate Model Update

The updated rate model is encouraging as it takes into account a
number of variables which put upward pressure on rates. Even
with these pressures, the overall change was slightly down. 1In
the list below, numerous modifications that put downward

pressure on rates are listed along with those that put upward
pressure on rates.

® Adjustments Reducing Rates

Cash Reserves Updated

Meter Sales are Up

Reduction and Deferral of the Debt Issuance
CIP Update

CWA Rate Correction

September/October Rate Increase

Legal Settlement

® Adjustments Increasing Rates

Prop 1A Amount Modification

10.7% Additional Conservation

CWA September 1st Increase

20,000 AFT Desal Fiscal 2012
Reclaimed Price Increase July 2010
Customer Credits

Ongoing Conservation
This updated rate model takes into account some significant
negative impacts to the District. One of the most significant




is the substantial level of conservation set at 10.7% below
budget, with additional 2% conservation in each of the next two
vyears. This level appears to be moderately aggressive based on
September sales rebounding to greater than budgeted levels.
Having said this, it is reasonable to estimate that sales
volumes will again drop with the new pricing signals and it is
~also reasonable that the water shortages will not abate in the
near future, placing continued pressure on customers to
conserve.

Reclaimed Water Purchase Price .

Another significant variable is the reclaimed price increases.
Staff took a very adverse stance on this variable and used the
reclaimed rates shown in the City’s recently released draft
study. While staff estimates that this rate will not be
realized due to the unreasonable approach of treating the
District as a retail customer as opposed to a wholesale
customer, staff wanted to see rates if this scenario is
realized.

Deferral of Debt Issuance

Another significant change is the reduction and deferral of the
planned COPS debt issuance. The prior estimate was that $41
million was necessary to fund the next two years of CIP
projects. With the new Engineering estimates and the higher
than expected reserve level, the funding requirement has been
reduced to $25 million. Also significant is that almost all of
this funding is not needed until the 2011 fiscal year. Staff is
evaluating the pros and cons of deferring the debt issuance for
one year. The primary benefit is that the District does not
hold unneeded funds for one year while it pays interest. This
early issuance strategy puts a significant requirement onto
rates in an already financially difficult year. The primary
negative is that interest rates are expected to increase during
that year, which would increase the overall cost of a deferred
issuance. Staff is working on the various scenarios and will be
presenting this to the Board in the near future.

Optional Timing of the Rate Increase

A positive that has been highlighted by this rate model
evaluation is the option for the Board, while maintaining strong
debt coverage ratios, to increase rates in October of 2010
instead of waiting until January 2011 and by doing so reduces
the next rate increase by a sizable amount. A fair portion of
this reduced increase will be shifted to the subsequent year
thereby smoothing out the rate impact to the customer.




Ongoing Assessments

The next budget cycle presents continued challenges. As staff
gets closer to the budget cycle, significant efforts will be

made to continue cost saving measures. It is also expected that
the annual request to transfer funds will have sizable changes
due to significant economic changes. Staff will continue to

evaluate various rate model scenarios as the budget cycle
approaches and as various economic factors become more clear.
Any significant changes that present substantial challenges to
the District will be brought forward for the Board’s
consideration.

FISCAL IMPACT: %7

None.

STRATEGIC GOAL:

Through well-established financial policies and wise management
of funds, the District will continue to guarantee fiscal
responsibility to its ratepayers and the community at large.

LEGAL IMPACT:

Gene#al Manager



Attachments:
A) Committee Action Form
B) Presentation




ATTACHMENT A

SUBJECT/PROJECT:

Informational Item Discussing the Ongoing
Water Rate Forecast

Monitoring of theé

COMMITTEE ACTION:

This is an informational item only.

NOTE :

The “Committee Action” is written in anticipation of the
Committee moving the item forward for board approval. This
report will be sent to the Board as a committee approved item,
or modified to reflect any discussion or changes as directed
from the committee prior to presentation to the full board.

F:\DianeA\Staff Rpts 2009\CommMtgRateProjections110409.doc
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Attachment B

Rate Forecasting

November 4, 2009
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Factors Prompting an Updated
Rate Forecast

e Sales Volume is Down
e Economic Recession
e Conservation Messages
e Pricing Signals
e Cool Weather
e Potential ElI Nino

e VVolume of water sold is 8% lower than
budgeted.




Water Sales Volume
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CWA Potable Allocation

e CWA has implemented an allocation
program. If the District purchases more than
the allotted amount then the District pays for
the water at a much higher penalty price.

e At the end of the first quarter, the District is
19.7% below the allocation.



Rate Model Considerations 333

o Staff Reviews

Historical factors not matching model projections.

Future projections that no longer match model
projections.

Factors controlled by the District.
Factors controlled by other parties.

Factors changing with economic changes.
Factors changed by potential contracts.



Rate Model Considerations

e Adjustments Reducing Rates
Cash Reserves Updated

Meter Sales are Up

Annual Debt Issuances

CIP Update

CWA Rate Correction
September/October Rate Increase
Legal Settlement

e Adjustments Increasing Rates

Prop 1A Amount Modification
10.7% Additional Conservation
CWA September 15t Increase
20,000 aft Desal Fiscal 2012
Reclaimed Price Increase July 2010
Customer Credits
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Continued Monitoring &
Evaluation

200000
20000

e During the next budgeting cycle staff expects
the following changes:
o Staffing Projections
o CWA/MWD Rate Changes

Energy Costs

Materials & Administrative Costs

Additional CIP Adjustments

Growth Projections

Interest

Debt Financings

® & ® e e o



Ongoing Assessments

e While the initial revisions to the rate mode
are encouraging, it is too early to change
expectations.
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AGENDA ITEM 10

STAFF REPORT

TYPEMEETING: Regular Board MEETING DATE: November 4, 2009
SUBMITTED BY: Kelli Williamson \)’D W.0./G.F. NO: DIV. NO.

Human Resources Manager

APPROVEDBY: Rom Sarno, —
(Chief) -

Chief of Administrative Serves

APPROVED BY: German Alydrez,
(Asst. GM):

Assiste#nt General Manager, Finance and Administration

SUBJECT: Information Regarding Contracting Non-Core District Services

GENERAL MANAGER’S RECOMMENDATION:

This is an informational item.

COMMITTEE ACTION:

See Attachment A.

PURPOSE.:

At the Budget Workshop held on May 21, 2009, the Board of Directors
requested further information regarding contracting out of non-core
services and the resulting cost-savings realized by the District.
This report provides a summary of many of the changes that have been
implemented in the past several years.

ANALYSIS:

In order to enhance efficiencies and reduce costs, Staff has looked
for opportunities to outsource non-core functions in several areas
that have resulted in a savings to the District. Often it is
difficult to quantify the savings due to the services covering only
a portion of a full-time equivalent (FTE) position. However, over
the long term it enables the District to reduce the need for
additional positions.

Some examples of complete programs that have been outsourced are
easier to quantify. For example, in 2005, the District outsourced
the landscaping function. The District was able to move the four FTE
positions to other core areas that were experiencing growth and
required additional resources in lieu of adding four additional
employees (one each to Lead Meter Maintenance Worker, Meter




Maintenance/Cross Connection Worker, Recycled Water Distribution
Operator and Water Systems Operator). Based on a review of those
positions today, the District ‘continues to realize a savings of
approximately $172,000 per year. 1In addition, in 2004 the District
outsourced the janitorial services which included washing of
District vehicles. The District was able to move the two FTE
positions to other areas (one to Building Maintenance Assistant and
one to Water Systems Operator). Based on a review of those positions

today, the District continues to realize a savings of approximately
$61,000 per year.
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Some other non-core duties that have been contracted out to enhance

efficiencies and eliminate the need for additional staffing are as
follows:

¢ Meter clean out work was contracted out and is no longer being

conducted by our meter reading staff, allowing more reads per
meter  reader.

AMR meter installations are performed by a contractor. This has
both significantly reduced the cost per meter replacement and

sped up the replacement process. This has resulted in a savings
of approximately $50,000 per year.

* Implementation of new fleet management program has allowed us
to reduce costs and staffing. One mechanic position was
eliminated in FY09 resulting in an ongoing annual savings of
approximately $105,000.

* Outsourcing of after-hour security response. After-hour alarms
are handled by a security firm that is trained and equipped to
respond and investigate security alarms. This has eliminated
the need to have Otay staff respond from home or be diverted
from other tasks. This has not only been more cost-effective

but has also eliminated the risk of exposing staff to those
situations.

* Outsourcing of after-hour monitoring of the Information
Technology (IT) Network has not only improved the security of
our systems and records but it is also significantly less
expensive than adding staff with very specific training and
certifications to manage this ever-changing technology.

* Credit card payment processing has saved us about .60 of an FTE
position by not having our staff process payments directly
and having an outside company provide this service at a much
less expensive rate. In addition, the credit card fees were
transitioned to the customers, saving the District additional

funds. Overall, this is equivalent to approximately $100,000
cost savings per year.




Remittance processing services have eliminated the need for the
District to add one FTE position, eliminated maintaining costly
equipment, and major problems associated with Workers’
Compensation claims from employee repetitive motion injuries.

This is equivalent to approximately $90,000 cost savings per
year.

The bill and file printing of customer invoices was outsourced
at a significant savings in staff costs and equipment and
improved options for services.

Automatic out-dialing has eliminated the need for customer
service staff to make calls and is significantly less expensive

and provides increased flexibility on hours and days the calls
can be made.

Transfer of Water Conservation staff and administrative
responsibility for managing the Garden has eliminated 3.8 FTE
positions and continued subsidy by Otay of other conservation
garden programs. The District provided approximately $132,000
per year in-kind services for the Garden at the time the
District was the host agency.

Records room support which includes preparation,

scanning, processing, storage, and destruction of official
records has been outsourced to a records firm. This along with
automation of records process has allowed us to not fill one
FTE position and has significantly streamlined our records

program. This is equivalent to approximately $90,000 cost-
savings per year.

Potable and recycled water plan checking and inspection
services for on-site recycled water systems are completed by an
engineering firm. One full-time Engineering Technician was
eliminated. This is equivalent to approximately $102,000 cost
savings per year.

Beginning in January 2009, the District began using temporary
employment services for Senior Civil Engineer duties. Although
the costs are similar, by using temporary employment services,
the District is able to better manage costs because as work

fluctuates, the District can modify the hours a temporary
employee is used.




Redirecting Resources to areas with increased workload

As part of its succession plan- the District evaluates each current
or anticipated vacancy to determine if the position should be filled
as classified or moved to another area of greater priority and
workload. This has resulted in several positions being either

eliminated or reassigned to other departments/needs. Some examples
include:

* Two Water System Operators to SCADA Technician and Assistant
Disinfection Technician

* Accounting Assistant (Accounts Payable)to Customer Service
Representative

* Program and Systems Support Analyst to GIS Programmer/Analyst

* Water Systems Supervisor to Lead Recycled Water Distribution
Operator

* Water Systems Technician to Lead Reclamation Operator

* Human Resources Analyst to Water Conservation Specialist

* Engineering Technician I to Customer Service Representative I

* Associate Civil Engineer to Environmental Compliance Specialist

 Office Assistant (Engineering) to Customer Service
Representative I

s
P

FISCAL IMPACT: =
T
Although not all items are easily quantified in the analysis

section, those with listed cost-savings are summarized in the chart
below:

Type of Service Cost-
Savings
Landscaping $172,000
Janitorial Services $61,000
AMR Meter Installations $50,000
Fleet Mgmt. Program $105,000
Credit Card Payment Processing $100,000
Remittance Processing $90,000
In-Kind Support for $132,000
Conservation Garden
Records Room Support $90, 000
Plan Checking $102,000
TOTAL $902,000




STRATEGIC GOAL:

1. Optimize the District’s Operating Efficiency.
2. Review Staffing Plan Needs.

LEGAL IMPACT:

I uts—

General Manager

Attachment A - Committee Action



ATTACHMENT A

SUBJEGT/PROJECT: Information Regarding Contracting Non-Core Services

COMMITTEE ACTION:

The Finance, Administration and Communications Committee met on
October 19, 2009 to review this informational item.

NOTE:

The “Committee Action” is written in anticipation of the
Committee moving the item forward for board approval. This
report will be sent to the Board as a committee approved item,
or modified to reflect any discussion or changes as directed
from the committee prior to presentation to the full board.




AGENDA ITEM 11

STAFF REPORT

TYPEMEETING: Regular Board MEETING DATE: November 4, 2009
SUBMITTED BY: Geoffrey Steven ief, W.0./G.F.NO: DIV. NO.
Information Tefhnb¥ogy and
Strategic Plaéning
APPROVED BY:
(Chief)
APWKNEDBW German Aly@rez, Assistant General Manager, Finance and
—— Admini on
SUBJECT:

FY 2009 Strategic Plan and Performance Measures Report and
Report on AWWA Self-Assessment Survey

GENERAL MANAGER'S RECOMMENDATION:

No recommendation. This is an informational item only.

COMMITTEE ACTION:

See “Attachment A”.

PURPOSE :

To provide a fiscal year-end report on the District’s Strategic
Performance Plan.

ANALYSIS:

The District has completed the first year of the Strategic Plan
for FY 2009 to FY 2011. Overall, results continue to be positive
with the District exceeding its target for both strategic plan
objectives (at least 90% complete or on track) and performance
measures (at least 75% on target). Detailed information on each
objective and measure is also available electronically on the
Board Extranet. Looking at these results in more detail:




Strategic Plan Objectives- Changing to Meet Future Needs

Strategic plan objectives are designed to ensure we are making the
appropriate high-level changes necessary to move the agency in the
planned direction to meet new challenges and opportunities.
Overall performance of strategic plan objectives is positive with
63 of 65 objectives (97%) complete, ahead, or on schedule and Two
items behind schedule. Nine items are not scheduled to start and
two items are on hold and are thus excluded from the calculation.

Objectives: All Departments

summary

504

a4

3047

204

Compl  Ahead On Schd Behing Hold Mo Rpts Not Sirt
76 Total

63/65 Objectives complete, ahead, or on schedule (97%).
Target is 90%.

Performance Measures - Monitoring Day-To-Day Performance

Performance measures are designed to track the day-to-day
performance of the District. Sometimes referred to as a “dash
board”, these items attempt to measure the effectiveness and
efficiency of daily operations. The overall goal is that at least
75% of these measures be rated “on target”. District results in
this area are also positive with 39 0f 43 (90%) items achieving
the desired level or better.



Measures: All Departments :

Summary

254

204
154

104"

Compl Ahead On Schd Behind Hold  MNo Rpts Mot Strt
43 Total

39/43 Measures on or ahead of schedule (91%).
Target is 75%.

Balanced Scorecard - External View

The Balanced Scorecard methodology is designed to ensure that a
company is performing consistently on a wide range of measures
necessary to ensure both short-term and long-term improvements.
From this perspective the results are also positive. 1In seven of
the eight categories the District is on or ahead of schedule or
target. The one area where we are behind (Learning and Growth -
Objectives) is due to delay experienced in our records program as
a result of a change in direction,

Balanced Scorecard
FY 2009 « Qtr 4 « All Departments

Customer [ Finﬁhcinl | . Learning and Growth Business Processes

B objectives Measures |8 Objectives Measures :
L |

B Objectives B v | B Objectives Measures

Green = meets or exceeds/ Red = does not meet




Departmental Perspective - Internal View of Performance

The departmental perspective, that is breaking down performance
objectives and measures by the responsible internal departments,
is also positive. All five departments meet or exceed
expectations in both areas.

Department View
FY 2009 « Qtr 4 « All Scorecard Areas

Departments | g e Y 1 L T B i
1-Administrative Services B cbjectives feasures
2-Engineering B cbjectives B Measures
3-Finance Cbjactives B Measures
4-Information Technology B Objectives Meazures
5-Operations B Cbjectives Measures

Green = meets or exceeds/ Red = does not meet

Report on AWWA Self-Assessment Survey

In the early part of fiscal year 2010, the District implemented
AWWA's industry best practices survey. This survey was meant to
serve as a self assessment, or internal perspective, on how well
Otay complies with industry standard best practices. The survey
consisted of a collection of statements categorized by five
corresponding business systems: leadership and organizational
development, business operations, customer relations, wastewater
operations, and water operations. All Otay staff was asked to
participate in this survey in hopes that the District could learn
how well we, as an entire agency, compare with other water
districts in implementing industry best practices.

The results of this survey have shown that employees of the
District have a high opinion of how the business is run. When
rating their level of agreement with each statement of practice
relative to Otay, 1 being strongly disagree, and 5 being strongly
agree, responses averaged a 4.3 overall. Putting this into
perspective, 4.3 is higher than the last 10 agencies that
participated in AWWA’s best practices survey. Looking at
individual business area results, that is results by specific
business function such as, capital improvement program, strategic
planning, information management, human resources management,
etc., not a single area fell below a 3.9 average response.



Results were also categorized by position, tenure, and department.
This sort of analysis is important, as one group of responses may
have more weight than another. For example, supervisors may have
a better understanding of District compliance with best practices
than non-supervisors. What is interesting, however, is that in
this case there was less than a .7 variance amongst all
categories. The average response for supervisors was a 4.5 and
non-supervisors 4.2. Employees who have been at the District 1
yvear or less had an average response of 4.2 whereas employees who
have been at the District for more than 5 years had an average
response of 4.4. When evaluating departmental results, only a .7
variance was found when comparing the average response.

The results of the survey not only show that Otay as a whole
perceives itself as a well-run agency, but that employees, despite
their position, tenure, or department, have the same level of
agreement about how the business is run. The 4.3 average denotes

that District staff “Agrees” Otay complies with industry best
practices.

10 Self Assessments Previous to Otay's

Strongly Agree
Strongly Disagree 1 2 3 4 5 6 7 8 9 10 Otay
Agency
/
FISCAL IMPACT: ] j i i
( r

None at this time.

STRATEGIC GOAL:

Strategic Plan and Performance Measure reporting is a critical

element in providing performance reporting to the Board and
staff.



LEGAL IMPACT:

None.

Gendéral Manager

Attachment: “A” - Committee Action Report



ATTACHMENT A

FY 2009 Strategic Plan and Performance Measures Report and
SUBJECT/PROJECT: | Report on AWWA Self-Assessment Survey

'COMMITTEE ACTION:

The Finance, Administration, and Communications Committee

reviewed this item at a meeting held on October 19, 20009. The
Committee supports presentation to the full Board for their
consideration.

NOTE :

The “Committee Action” is written in anticipation of the
Committee moving the item forward for board approval. This
report will be sent to the Board as a Committee approved item,
or modified to reflect any discussion or changes as directed
from the Committee prior to presentation to the full board.
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